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RULES OF PROCEDURE FOR SENATE INVESTIGATING 
COMMITTEES 


WEDNESDAY, JULY 7, 1954 


Untrep States SENATE, 
COMMITTEE ON RULES AND ADMINISTRATION, 
SUBCOMMITTEE ON RULEs, 
Washington, D. C. 

The subcommittee met at 10:30 a. m., pursuant to recess, in room 
318 of the Senate Office Building, Senator Frank Carlson presiding. 

Present: Senators Carlson and Hayden. 

Also present: Boris S. Berkovitch, counsel to Subcommittee on 
Rules; W. F. Bookwalter, chief clerk of the Committee on Rules and 
Administration; Darrell St. Claire, professional staff member, Com- 
mittee on Rules and Administration; and Judge Robert Morris. 

Senator Cartson. The committee will please come to order. 

Yesterday when Mr. Francis $8. Harmon appeared before our com- 
mittee, speaking for the National Council of the Churches of Christ, 
[ suggested if they had statements from some of the denominations 
which they represented that it would be well if we could have them 
for the record. 

I have received from Mr. Charles N. Smith of that office a number 
of statements from various denominations and, as announced yester- 
day, if there is no objection, they will be made a part of the record of 
yesterd: iy’s hearings following Mr. Harmon’s testimony. 

The first witness this morning will be Mr. Charles Murray, of the 
Bar Association of the District of Columbia. 

Mr. Murray, do you object to being sworn ? 

Mr. Murray. Not at all. 

Senator Cartson, Do you promise and swear the testimony you are 
about to give is a truth and nothing but the truth, so help you God? 

Mr. Murray. I do, Senator. 

Senator Caritson. Mr. Murray, you may proceed in any way you 
care. 


TESTIMONY OF CHARLES B. MURRAY, PRESIDENT OF THE BAR 
ASSOCIATION OF THE DISTRICT OF COLUMBIA 


Mr. Murray. Mr. Chairman, my full name is Charles B. Murray. I 
am an attorney with offices at 1001 ‘Connecticut Avenue NW. Iam the 
recently elected president of the Bar Association of the District of 
Columbia, and in that capacity I received a letter from the Honorable 
William E. Jenner, chairman of the subcommittee, under date of 
June 25, 1954, inviting our association to appear by a representative 
in connection with these hearings. 
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I have submitted a written statement to the committee, in com- 
pliance with its rules, and I have only to say here now what would be 
a synopsis of that: that our associ: ition at this time is not organized 
in committees. We do not have a committee to study this particular 
prob lem. We do expect to have a committee, either one of the stand- 
ing committees to which it could be referred, or to appoint a special] 
committee, to study legislative procedures and make appropr late sug- 
gestions to this committee and offer cooperation to this committee in its 
invest igation. 

The association did, in 1953, appoint a special committee to make a 
study of this problem, and that committee made a report to the asso- 
ciation, which the association adopted unanimously by its board of 
directors in June 1953, and that report, a copy of which has been 
submitted with my written statement to this committee, appears in 
the hearings before the House Subcommittee on Legislative Procedure 
in proceedings before it in July of 1953. 

So, I can say this subject is pretty much alive with us here in the 
association and we do expect to follow closely the proceedings of this 
committee, and we hope to be able to offer our cooperation and assist- 
ance. 

Senator Cartson. Mr. Murray, we appreciate your statement, your 
oral statement, and the statement you submitted will be a part of the 
record. Of course, we are greatly appreciative of the fact that the bar 
association will be of assistance and help us. 

Do you have any questions, Senator Hayden ? 

Senator Haypen. I have no questions. 

Senator Cartson. Mr. Berkovitch. 

Mr. Berxovitcu. Would the chairman ask Mr. Murray to submit 
a copy of his statement to the stenographer ? 

I don’t think we have one. 

Senator Cartson. Mr. Murray, would you submit a copy of the 
statement you prepared earlier to the stenographer? 

Mr. Murray. Yes; I will do that. 

Senator Caritson. Without objection that will be made a part of the 
record. 

(The statement submitted by Mr. Murray is as follows:) 

Honorable members of the Rules Subcommittee of the Senate Committee on 
Rules and Administration : Senator Jenner, your chairman, invited me by letter of 
June 25, 1954, to send a representative of the Bar Association of the District of 
Columbia to appear before your committee at its hearing and to comment upon 
proposed procedures for the conduct of congressional investigations. The invita- 
tion arrives at a time when the new administration of the bar association is 
in the process of organization. We are without established committees, and 
without the facilities to make a present study. However, a special committee 
of the Bar Association of the District of Columbia in 1953, made a study of this 
matter and submitted to the association its report, which was unanimously 
approved by the board of directors of the bar association on June 5, 1953. A 
copy of that report is attached to this statement marked “Exhibit A to Statement 
of President of the Bar Association of the District of Columbia, dated July 2, 
1954.” 

This report was the result of many months of serious study by members of 
the association who were assigned the special task of studying the alleged 
abuses of congressional investigations and proposing measures which would 
correct them while at the same time leaving unimpaired the proper and neces- 
sary functions of legislative investigations. 

That there is need for improvement in procedure in congressional investiga- 
tions is universally acknowledged. The broad scope of claimed investigative 
powers and the enormous potential for harm to witnesses who appear before 
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committees have given rise to a public demand that corrective procedures be 
adopted. Witnesses before investigative bodies frequently find themselves in 
the position of accused individuals. Measures to protect their rights naturally 
must take a form analagous to the procedures historically and constitutionally 
provided for persons accused of crime. The privilege against self-incrimination, 
the right of counsel, the right to be informed of the nature of the accusation, 
the right to cross-examine accusers, the right to produce evidence in one’s 
own behalf, all these rights are as necessary to one appearing as a witness but 
finding himself accused, as they are to a person answering an indictment in a 
criminal court. 

As would be true in the case of any problem which excites universal public 
interest, the remedies suggested for correction are numerous and varied. All 
of them are not practicable or desirable. Many of them are one sided in concept 
and would undoubtedly produce harms more serious than the evils they seek 
to correct. It would be presumptuous of me to assert that the study of the 
bar association’s special committee has produced a solution which is free of 
these faults. Nevertheless, I do believe that these rules of correction, tempered 
as they are by a profound sense of the necessity of the investigative function 
in legislatures under a free government, do point a way to an alleviation of some 
of the hardships and impositions that have sometimes characterized congres- 
sional investigations. I should add that this subject is very much alive in the 
thinking of the members of the association. It is my purpose as president to 
ask a committee of our association, appointed especially for the purpose, to con- 
tinue a study of this problem and in particular to follow the progress of your 
committee in its investigation, and to make itself available to your staff for 
assistance and cooperation. I thank the committee for inviting the views of 
our association. 


Mr. Morray. I will also submit, Mr. Chairman, the August issue 
of the Journal of the Bar Association of the District of Columbia, 
which contains the report of the Special Committee of the Bar Asso- 
ciation which was appointed to study rules of procedure for con- 
gressional hearings. 

Senator Cartson. Mr. Morris. 

Mr. Morris. Mr. Murray, if you have this committee formed, will 
there be a report of the committee in the next month or so? 

Mr. Morray. I can’t promise that, sir. 

Mr. Morris. If one s ald be made, will you make that available 
to the committee, Mr. Murray ? 

Mr. Murray. Yes; whatever report they submit will be immediately 
made available to this cominittee. 

Mr. Morris. Thank you. 

Mr. Murray. Yes, sir. 

Senator Cartson. Thank you. 

Mr. Murray. Thank you. 

Senator Cartson. The next witness will be Mr. Ernest Angell, and 
with him Mr. Irving Ferman, representing the American Civil Liber- 
ties Union. 

Mr. Angell, do you object to being sworn? 

Mr. AncELL. Not at all, sir. 

Senator Cartson. Do you promise and swear the testimony you 
are about to give is the truth and nothing but the truth, so help you 
God ? 

Mr. ANGELL. I do, sir. 

Senator Cartson. Mr. Angell, you may proceed in any way you 
care to, sir. 

Mr. Anoeti. Thank you, sir. 

Senator Cartson. The statement, if you have one, will be made 
a part of the record. 
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TESTIMONY OF ERNEST ANGELL, CHAIRMAN OF THE BOARD OF 
DIRECTORS, AMERICAN CIVIL LIBERTIES UNION 


Mr. Ancetu. We have sent down in advance today a rather lengthy 
statement which first, in general terms, expresses the convictions of 
the American Civil Liberties Union about the issue which your com- 
mittee is considering and then goes into very careful analysis of the 
two resolutions now before the Senate, introduced by Senator Bush, 
No. 253, and Senator Kefauver and the others, No. 256. 

[ think I would consume an undue amount of time of the commit- 
tee, even if you were so indulged, to read the whole statement. I trust 
it will be read more at leisure than in an open session such as this 
affords. 

Let me comment upon the principal points of it as I go along and, 
of course, be open to any questions that seem pertinent at the moment. 

First, I would like : read the opening portions of the statement. 

My name is Ernest Angell, and I am appearing today on behalf of 
the American Civil Liberties Union. I have been a member of its 
board of directors for 11 years, since 1942, and chairman of the board 
of directors since 1950. 

I am a New York attorney, and until very recently practicing for 
many years in Wall Street. 

[ have had much experience in the problem of ferreting out Com- 
munists, and I have had a considerable experience in the h: indling of 
investigative processes. 

One time. for 2 years, I was the head of the New York office of the 
Securities and Exchange Commission, and the e we conducted con- 
stantly investigations, of course, within the area of operations of those 
statutes, name ly, the brokerage and stock sec urity issues, 

From 1948 until 1950 I was Chairman of the Federal Loyalty Board 
for the Second District, comprising the States of New York and New 
Jersey, and in that capacity gave a good deal of time to investigations 
of loyalty under the old pre-1953 procedures for the Federal Govern- 
ment. 

Senator Cartson. Mr. Angell, may I ask if that Loyalty Review 
Board you were Chairman ot from 1948 to 1950 was appointed by the 
Civil Service Commission, er where did you receive your appoint- 
ment ? 

Mr. ANGELL. Yes, Senator; by the Civil Service Commission. This 
was not, of course, the Loyalty Review Board itself, the top appeals 
board, of which I was a member and Chairman, but the district woard, 
so to speak, 

Senator Cartson., Thank you. 

Mr. Ancrii. We were all acting as citizens and not, excepting in 
that limited capacity, as officials of the Federal Government. We 
were not regular employees of the Federal Government, but there in 
that capacity we had occasion to examine into the loyalty records of 
literally hundreds and hundreds of Federal employees in varying de- 
grees of detail, and wherever there was any substantial doubt to ‘hold 
hearings which were always executive hearings, confidential, not open 
to the public. 

The committee might also be interested in knowing that I am a reg- 
ularly registered member of the Republican Party and at times active 
in the affairs of that party. 
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Now, the Civil Liberties Union, the organization of whose board I 
am chairman, is a national nonpolitical, nonpartisan organization of 
some 30,000 members all over the country, which welcomes the sup- 
port of all those, and only those, whose devotion to civil liberties is 
not qualified by adherence to the Communist, Fascist, Ku Klux Klan, 
or any other totalitarian doctrine. 

The sole purpose of our work, the preservation of civil liberties, is 
anathema to the Communists. We are violently opposed to Commu- 
nist totalitarianism, as well as to all forms of it. 

At this point I would like to hand to the committee copies of the 
statement adopted by our board of directors on March 15, 1954, which 
deals generally with the issue of communism, and to point out, so far 
as we are aware, our organization was the first to exclude members of 
the Communist Party from our governing bodies and staff, a step 


g 
which we took in 1940, 14 years ago. 

Senator Cartson. Without objection that statement will be made 
a part of the record 

Mr. Ancext. Yes; I have the copies of it here, sir. 

(The statement referred to is as follows :) 


AMERICAN Crivit LIBERTIES UNION, STATEMENT OF THE 


=: Boarp oF DIRECTORS 
Apoprep Marcu 15, 1954 


On February 15, 1954, the board of the ACLU unanimously adopted a state- 
ment asserting its intention “to defend the civil liberties of any person, however 
unpopular that person or his views may be, and regardless of any political party, 
organization, denomination, race, or nationality to which that person may be- 
long.” At the same time, the ACLU reasserted its policy to have no board or 
committee or staff member, national or local, “who does not believe in civil 
liberties or who accepts the discipline and control of any political party or 
organization which is under the control or direction of any totalitarian govern- 
ment, whether Communist or Fascist, which itself does not believe in civil 
liberties, or, in practice, crushes civil liberties.” 

The board recognizes the dual nature of the operations of the Communist 
movement in the United States at the present time. While that movement 
seeks to give the appearance of being primarily a political instrument of agi- 
tation and propaganda, it is actually an international conspiracy to seize power— 
political, social, economic—wherever it can. 

At the meeting of February 15 the board directed the appointment of a special 
committee to study and report its recommendations regarding policies of the 
American Civil Liberties Union. Now, until such committee report is available, 
and for the information of the public as well as for the continuing guidance of 
its staff, the board reiterates its considered opinion that the facts regarding 
the American Communist movement are well established. The American Com- 
munist movement, in sharp contradistinction to other American political par- 
ties, is subject to the dominance of the rulers of a foreign nation. In theory it 
rejects all the concepts of civil liberty which the ACLU exists to defend and in 
practice it crushes every assertion of individual dignity and freedom which 
may conflict with the party’s commands. In thus reasserting its considered 
judgment on communism, the board of the ACLU is following its established 
practice in assessing responsibly the character of organizations like the Ku 
Klux Klan and the pro-Nazi Bund. 

Like all patriotic citizens the board of directors of the ACLU expects the 
Government diligently to seek out and punish lawbreakers, especially those 
guilty of treasonable acts against our country; and to provide for the integrity 
of Federal employment. But we hold it to be an ominous violation of our own 
heritage and principles to condemn or punish, politically, socially, or eco- 
nomically, any person, Communist or other, without due process of law and 
procedure. The ACLU’s defense has everywhere and always been, not of or- 
ganizations or ideologies, but of the civil rights to which all persons under the 
jurisdiction of the Government of the United States are entitled by the 
Constitution. 


49144-54—-Pt. 4-2 
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Mr. Ancet. Let me state at the outset that we yield to no one in 
our recognition of the importance of congressional investigations. 

We realize full well that if Congress is to legislate intelligently it 
must have before it full information on the subject matter about 
which it proposes to legislate. Su ; 

We know and understand that an investigating committee of Con- 
gress, whose purpose is to develop legislation, must have a sufficiently 
broad scope of inquiry, subject only to restriction upon its scope only 
insofar as that may be necessitated by certain rights enumerated in 
the Bill of Rights. é 

We recognize further that Congress has a right to investigate the 
operations of the executive branch, oe in connection with the 
appropriation function of Congress, though we are fully aware that 
the limits of that right are not yet, and perhaps may never be, fully 
delineated. 

Both of these rights may be very important to our freedoms. 

We think this point needs emphasis, for while much of the — 
tion to congressional investigations in recent years has doubtless been 
because their legislative purposes or procedures have been considered 
repressive, there are and will be many occasions wherein the legisla- 
tive purpose is not repressive, but directed toward an expansion of 
irodeia, 

Whatever one may think of the current scope and operations of con- 
gressional investigations, we are fully aware that the historic right 
of Congress to investigate must be preserved. 

One of the reasons for our concern over improper procedures by 
congressional committees has been the inevitable discrediting of the 
investigative process by unfair methods of investigation. 

The importance of the congressional investigative power can be 
blurred or lost to the public when investigations are not properly 
pursued. 

An additional concomitant of such loss of respect for the process is 
loss of respect for the laws that may result from a particular inves- 
tigation. 

No law can be welcomed by all our people when it is the result of 
investigations that are unfair in their procedures. 

The Civil Liberties Union has long had a deep concern for fair 
procedures. For example, in 1936 we criticized the Senate Lobby 
Investigating Committee, under its chairmanship of Senator Black, 
for certain practices—for issuing blanket subpenas to obtain from the 
telegraph companies copies of telegrams sent or received by corpora- 
tions or individuals without notice being given to the senders or re- 
ceivers. We stated that “such practices necessarily strike at the foun- 
dations of American liberty.” 

In 1938 we protested to the Senate Committee to Investigate Lobby- 
ing Activities, whose then chairman was Senator Minton, because of 
its intended use of income-tax returns which we thought indicated the 
committee’s intention to make retaliatory use of information against 
witnesses, 

In 1939 we protested to Senator O'Mahoney, chairman of the Tem- 
porary National Economic Committee, with respect to one part of a 
subpena issued to the Jones & Laughlin Steel Corp. demanding 
production of all correspondence, telegrams, et cetera, of its officers, 
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directors and employees, as inquiring into the views of the corporation 
and its officers and employees. 

Fair procedures, so essential to the preservation of and respect for 
the legislative investigative process itself, are vitally necessary for 
the protection of the individual subpenaed to appear before a congres- 
sional committee. 

The average citizen who thus appears before a congressional com- 
mittee has no protection against improper procedures, other than the 
self-restraint of the congressional committee, a self-restraint which 
has all too often been, in our belief, sadly lacking. 

The citizen who appears before an executive agent and is unfairly 
treated, or believes that he has been, has a right to go to the courts 
and seek relief; the citizen who has been unfairly treated by a lower 
court has the right to seek relief from the higher courts, including 
the writ of habeas corpus; but a citizen who appears before a congres- 
sional committee has no recourse to the courts to redress his grievances 
against such a committee based upon a claim of unfair procedures. 
His only access to the courts is if the Congress cites him for contempt. 
If Congress does not so cite him, he has no recourse. If Congress does 
so cite him, he cannot complain of unfair procedures to the court, for 
up to the present time the only contentions which he can raise in court, 
according to the courts themselves, are that the committee possibly 
exceeded its scope—a protection too often illusory when the commit- 
tee’s scope may itself be virtually unlimited—and a right to a hearing 
on a possible plea of the fifth amendment privilege against self-in- 
crimination ; but he has no right at all to test whether the procedures 
that were used against him have been fair in the particular circum- 
stances. Even if he does establish that the committee went beyond 
its scope or that he validy raised the privilege against self-incrimina- 
tion, or even in cases where the committee has not cited him for con- 
tempt, he may find, of course, that his reputation has been ruined as 
a result of unfair procedures practiced ; and then there is no attorney 
on earth who can suggest to him any course of action by which he can 
vindicate his good name. 

In short, congressional committees operate—this may seem like a 
strong statement, Mr. Chairman, but I think it is a fair statement— 
almost wholly in a legal vacuum, except insofar as they are restrained 
by their own sense of self-restraint, and that has been woefully lack- 
ing in many instances. There should be a rule of law applicable to 
this important procedure of one of the branches of our Government. 

An American citizen—indeed, all persons within our boundaries— 
are entitled to better treatment than that. While such treatment may 
not be required under the strict rule of due process of law, the spirit of 
the rule of due process demands that such protections be extended. 
So does simple justice. 

Now, to a discussion of the two resolutions before you—Senate 
Resolution 253, introduced by Senator Bush, and Senate Resolution 
256, introduced by Senator Kefauver for himself and 18 other Sena- 
tors: In broad summary, we strongly prefer the Resolution 256 in- 
troduced by Senator Kefauver, and I will endeavor to develop those 
reasons. 
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Taking up first, however, Senate Resolution 253 of Senator 
Bush: We commend the purpose of it. We think it does no go far 
enough and spell out the rights with sufficient particularity. Its 
most serious defects are that it does not provide for the right of cross- 
examination, except through written interrogatories; it does not pro- 
vide adequate insurance that a person may testify on his own behalf 
or subpena witnesses, nor does it sufficiently protect the person who 
mav be named adversely. Some of the features of the Bush proposal, 
however, are excellent and, in our judgment, indeed preferable to those 
of the resolution No. 256. We think they should be added to or used 
as a substitute for the corresponding provisions of Senate Resolution 
256. For example, in the Bush proposal, section 1 would require the 
resolution authorizing investigations to state the need for such investi- 
cation, and we commend that very strongly. This is a fine proposal 
which might do away with unnecessary and duplicatory investigations, 
but this only applies to investigation of the particular subject matter, 
thus permitting evasion by authorizing general investigations. The 
requirement that only “the general object” of such investigation need 
be stated may operate against that specificity which is so essential if 
the witness is to tell whether the particular question addressed to him 
is relevant. 

Section 3 would do away with a one-man committee holding a hear- 
ing when a witness under subpena objects to the presence of only one 
member. We approve that, but we think it does not go far enough 
and that there should be at least two members of the committee present 
even when friendly witnesses are being interrogated, in order to insure 
that individuals mentioned in testimony shall not have their reputa 
tions adversely affected, and preferably that one member of each party 
should be required to be present. 

There are certain confusions which seem to us may result from the 
form of the wording of this measure in section 5 and section 14. 

Section 5 would make the rules of the committee the rules of the 
subcommittee so far as applicable. 

Well, does this mean that the limited prohibition of one-man com- 
mittees does not apply to subcommittees ? 

The language is not sufficiently clear to give a definitive answer, it 
seems to us. 

In subsection 14—that subpenas be issued only by authority of the 
committee and signed by the chairman, and so forth. Does this mean 
that a subcommittee has to get the authority of a full committee and 
that the subpena would have to be signed by the chairman of the full 
committee ? 

The language is not clear. 

We urge that the issuance of subpenas should be limited by requiring 
the subpena to state in reasonable detail the matters about which a 
witness is to be interrogated, so as to advise him as fully and reason- 
ably as possible in advance, and the subpena should be served in 
sufficient time before the hearing to enable him to get a lawyer and 
consult with a lawyer. There may be a genuine need of it. 

Many persons appearing before official bodies, whether it is a court 
or a committee, becomes very nervous, even when there is nothing 
to fear on their part. They are just not accustomed to that. They 
want, wisely or unwisely perhaps, a lawyer at hand and it is often 
difficult to find a lawyer unless you give a witness a reasonable time, 
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and we suggest 3 days between the service and the time of appear- 
ance is not at all unreasonable to the committee’s needs and only fair 
to the witness. 

Now, subsection 17 of the Bush proposal grants the right of counsel 
to a witness, but provides that the presiding member of the committee 
can do away with the requirement that the witness can be accompanied 
by counsel at the stand—in other words, at the side of him while he is 
testifying. We see no reason at all why that right to have his counsel 
at hand should be thus limited. There comes a time, very often, 
when a witness does need the immediate advice of counsel and would 
like to turn to the presiding officer and say, “May I consult counsel?” 
Well, if counsel is seated 20 or 40 feet away, he doesn’t have that 
benefit and we see no reason why he shouldn’t have it. We think very 
strongly that he should. 

On exclusion of witnesses, provided by subsection 18: That permirs 
the chairman to exclude a witness from the committee hear ceed henddion 
of failure of the witness to maintain due order and decorum. We 
question that provision. 

That does not exist in court procedure. Even if a witness is lacking 
in his proper respect toward the court, he can be immediately cited for 
contempt, in the presence of the court, and we understand the Senate 
has inherent power to cite for contempt, even under those circum- 
stances, not merely a refusal to answer questions but to observe proper 
order. 

Why give the committee the power to exclude him from the room? 

We think that goes too far. 

Mr. Berxovircu. May I interrupt at this point 

Mr. Anceti. Yes, Mr. Berkovitch; certainly. 

Mr. Berxkovitcu. Would you apply that to executive session as well 
as public hearing, the exclusion of a particular witness? 

Mr. Ancett. Well, again I perceive no necessity for the reservation 
of that right, Mr. Berkovitch, to the presiding officer of the committee. 

If the witness becomes in executive session obstreperous, unruly, 
defiant, what is gained by excluding him ? 

You have the choice then—the committee would have, it seems to 
me—between citing him for contempt or simply terminating the 
hearing. 

If you can’t get the responsive answers from him and he won’t 
behave, why exclude him from the room ? 

I see nothing gained by that. 

My next comment is addressed to subsection 19 on page 4 of Senator 
Bush’s proposal, that is, if the evidence relating to a question under 
inquiry may tend to defame, degrade, or incriminate persons called 
as witnesses, then the committee shall observe additional procedures 
which are there spelled out in a number of subparagraphs. We com- 
mend that broadly, but with this qualification: It provides that testi- 
mony shall be heard in executive session, under those circumstances, 
the witness willing, when necessary to shield the witness or others 
about whom he may testify. We fail to perceive why the willingness 
of the witness should be the condition of shielding persons about w vhom 
he may testify adversely. 

It seems to us quite inappropriate to permit the accuser to be the 
judge, whether his accusation should be made public or not. We don’t 
understand the rationale behind that provision of the Senator. 
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Senator Haypen. Could that not be, sir, that the witness would 
otherwise refuse to testify and in order to obtain his testimony there 
must be that condition placed upon his statement 

Mr. AncEtL. Well, Senator, if the provision of the resolution, your 
ultimate rule, would be that testimony of that nature shall in the first 
instance be given only in executive session, you then achieve, do you 
not, the purpose you have in mind as expressed in your question to me? 

Under subsection (f) of this same section 19 there is the provision 
that secrecy of secret material should be rigorously enforced. That 
certainly is highly commendable, but there is no procedure set up by 
which such secrecy can be enforced, nor is there any prohibition of 
commentary by committee members or staff. That may be at least as 
unfair as publication of the testimony itself. 

There is no enforcement procedure whatever under the Bush pro- 
posal that we can find. 

Mr. Morris. It could be even more unfair, couldn’t it, Mr. Angell, 
if it is commentary by a staff member or commentary by a member of 
the committee? 

You wouldn’t even have the accurate testimony; you would have 
somebody’s version of it. 

Mr. ANGELL. Unquestionably it can be much more unfair. The testi- 
mony would speak for itself. 

Mr. Morris. And, Mr. Angell, isn’t the purpose of an executive ses- 
sion, by your understanding, a device whereby, under the protection of 
silence and secrecy, a committee can sift out what appears to them to 
be responsible and corroborated from what seems to be irresponsible 
and unsupported ? 

Mr. ANGELL, I agree, and it is a very valuable medium, it seems to 
me, and a very proper medium for ascertaining more exactly the 
probable truth. 

Mr. Morris. And you would put as many safeguards as possible 
around that executive session testimony, would you not, Mr. Angell. 

Is that your position ? 

Mr. Ancett. To protect that characteristic of the session, you mean ? 

Mr. Morris. That is right. 

Mr. Ancewu. The secrecy of it? 

Mr. Morris. The secrecy of it. 

Mr. AnGetu. Precisely. Precisely, Judge Morris. I am in com- 
plete sympathy with that, and believe very strongly in it. 

Subsections (h) and (i) deal with transcripts of testimony. 

Subsection (h) would require an accurate verbatim transcript, but 
might permit alterations other than of meaning. This might thus 
permit editing of the record to indicate that something that was not 
said had been said, or that something that had been said was not said. 
While certain grammatical corrections should be permitted to be made 
by the witness testifying, there should be no other possible alteration 
or else the record might be rewritten in such a way as to make it a false 
record, in the totalitarian fashion of rewriting history so well depicted 
in George Orwell’s 1984. 

Subsection (i) would permit witnesses to obtain transcripts of their 
testimony at cost. We a where a subpenaed witness has been or 
might be affected adversely by testimony that portion of the testi- 
mony should be supplied to that witness free of cost. 
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He has been made the object, the subject of adverse testimony in my 
Bow Why should he have to pay for it? 
e think it is only fair under those circumstances that he should be 
able to obtain the transcript of the derogatory, damaging testimony at 
no cost to him. 


Mr. Berxovircn. May I interrupt you again at that point? 

Mr. ANGELL. Yes, sir. 

Mr. Berkovircu. And ask you whether that provision should be 
applicable to both testimony at public hearings and in executive 
session ? 

In other words, where you have a secret session and a witness testi- 
fies adversely with respect to another individual, do you think that 
other individual should be given a copy of that particular portion 
of the testimony as it relates to him, even though it had only been 
given in executive, secret session ? 

Mr. Aneoetx. That is a good question, Mr. Berkovitch. I hadn’t 
thought of the possible difference in the relative values. 

He who has been made the object, hypothetically in our discussion, 
of adverse testimony publicly has suffered much greater prima facie 
injury to his sepposed good name and reputation, job, and so forth, 
than when everything is conducted in executive session; but testi- 
mony which has been given in executive session may later be, of course, 
the subject of a repeat performance, a repetition, in substance, in a 
public session and, notwithstanding all the protection of the screen of 
secrecy that may be endeavored to be thrown around an executive 
session, by rules plus, we always hope, the inherent sense of self- 
restraint of the committee and staff, knowledge of the holding of an 
executive session and the giving of testimony sometimes does get 
around, particularly to people who have been mentioned, and by and 
on the part of those who participate. 

Mr. Morris. Mr. Angell 

Mr. Angeit. I would think, therefore, if I may just finish this, 
even under executive session, it would be quite proper to require the 
testimony given be made available without cost to the person ad- 
versely affected. 

Mr. Brerxovitcu. Judge Morris, may I just follow that up a minute? 

Mr. Morris. Certainly. 

Mr. BerxovircH. Occasionally an executive session may be of such 
nature that the giving of a copy of the testimony to the person pre- 
sumably adversely affected may very well impede that investigation 
in that it would put that individual on notice. It may be an investi- 
gation into wrongdoing of some kind. As long as it is in the prelim- 
inary investigation phase, would you always require that the alleged 
wrongdoer, who hasn’t been publicly named, be put on notice that his 
activities are being investigated, and that testimony has been given 
with respect to those activities? 

Mr. Ancetu. That is a very good analysis, Mr. Berkovitch. You 
push me to the limits of possible defense, I confess. I don’t feel as 
sure about my answer as I did when I assumed to reply to your first 
question. I think that is a doubtful point, let’s say. 

I do recognize there are times, in the preliminary phases of an 
investigation, when the subject matter should be very ey 
viewed, in the public interest, and there may well be instances in whic 
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the result of giving the transcript to the witness would simply be to 
alert him that he is being investigated. 

Certainly a grand jury does not advise a person in advance neces- 
sarily that he is under investigation. 

I am doubtful of the v: alidity of the answer I gave. Iam glad you 
pushed it further. 

Mr. Berkovircu. Thank you, Mr. Angell. 

Mr. ANGELL. Judge Morris. 

Mr. Morris. Mr. “Angell, would it appear to be inconsistent, the 
issuing of the executive-session testimony to all persons affected— 
wouldn’t that position be incons sistent—with this shroud of secrecy 
which you developed according to your earlier testimony 4 

I mean, if all portions of the testimony relating adversely to in- 
dividuals were all individually parceled out, you would have given 
out the whole executive-session testimony, and that would seem to 
be inconsistent with the cloak of secrecy that you advocated, would 
it not, Mr. Angell ¢ 

Mr. ANGELL. Well, not wholly, Judge Morris, it seems to me, be- 
cause the difference between the executive sessian and the public ses- 
sion, in this respect we are discussing at the moment, is that the public 
session holds up the witness against whom derogatory testimony has 
been or is about to be given to ridicule, humiliation, or whatever the 
degree of embarrassment may be. 

Now, if in executive session adverse testimony is given against X, 
and he is provided with a copy of that testimony, it isn’t made pub- 
lic unless X wants to do so on his own initiative, and then there can 
be no ground—he has no possible ground—for complaint. 

I think in that respect my first “suggestion for the provision of the 
copy of the testimony to him is not open to the objection I think you 
have in mind, but still is to the point that Mr. Berkovitch made, they 
being different points. 

Now, subsection 20 of the Bush resolution provides protection to 
persons who are not witnesses but who may be subject to defamation, 
degradation, or incrimination by witnesses. They would have the 
right to appear as witnesses, and under subpema, if they so chose, 
or to submit a written statement, and given the rights spelled out un- 
der subsection 19; but at this point the right to address pertinent 
questions by written interrogatories would seem to come into play. 
Here there is no provision for cross-examination, and all the protec- 
tions of that person are subject to the discretion of the presiding mem- 
ber of the committee. There is no requirement that additional wit- 
nesses may be subpenaed. Though requests for such subpenas are 
to be considered and disposed of, as provided in subsection 22, there 
is ho requirement that the request be honored. 

So, the rights purported to be given to persons thus adversely af- 
fected are not given absolutely, but are generally always subject to 
some discretion. 

It seems to us that this is particularly dangerous i in a bill which 
lacks the enforcement provision of Senator Kefauver’s proposal, for 
it is likely that precisely those individuals whose procedures need 
remedying would not be deterred by this bill. 

If fair “procedures are subject to discretion, the committee or its 
chairman, as the case may be, can all too easily get around the re- 
quirement of fair procedures by the exercise of “discretion and by 


RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 195 
narrow application of the even narrower standards here than are 
found in the Kefauver bill. Thus, the bill might well not affect those 
persons who most need to be restricted by a code of fair procedure. 

We think that is far too limited, and that is one of the reasons why 
we prefer the enforcement. provisions of Senator Kefauver’s proposal. 

I now pass more directly to Resolution 256. That would do away 
with one-man committees; would require that hearings be called only 
upon advance notice, which would do away with the practice of a 
chairman calling a meeting in a distant city without adequate notice 
to his fellow committee members; would require the presence of a 
majority of the committee at every meeting; would require that the 
subjects of investigation be stated “clearly and with particularity,” 
so necessary to insure that the committee does not wander afield, 
and provide a guide for the witness to determine when the question 
asked him is relevant; and that a committee report cannot be issued 
without adequate advance consideration; that executive-session testi- 
mony be kept secret, unless otherwise authorized by the committee, 
and that no statement based upon the executive-session testimony can 
be disclosed or any other evidence be disclosed unless the other side of 
the picture is published completely and simultaneously. 

One of the principal portions of the Kefauver resolution is the 
recommendation that a minority report from the committee should 
be published simultaneously with the majority report. 

Under section 2 there is language which, without wishing to be, 
I trust, impertinently critical, we are unable to understand, that is, 
we are unable to understand its application. That is the one that 
deals with the rule of secrecy on executive sessions, as applicable to 
Members and employees of the Senate, and I quote a few words, “for 
a reasonable period following an executive session until the committee 
has had a reasonable time to issue a report; subject, however, to any 
decision by a committee majority for prior release in the manner set 
forth in subsection (g).” 

Well, we are unable to determine whether that language means 
that the secrecy rules apply only for a reasonable period and, if so, 
who determines that period. 

Does this mean that the provisions of subsection (g), which are 
referred to in the last wording of this section 2, prohibiting prema- 
ture release of testimony do not apply after a reasonable period ¢ 

If the language in subsection (h) following the semicolon means, 
as we hope it means, that a decision by a committee majority must 
first be made before there can be a release, there would seem to be no 
point at all in the language up to the semicolon in that section. 

We are just unable to understand how this section is really intended 
to operate, and we doubt that it should be left in the bill, in the 
measure at all, unless it is considerably clarified. 

Now, under section 3, the right to counsel: That section would give 
all witnesses the right to be accompanied by counsel, who should 
have the right to make brief objections to the relevancy of questions 
and to procedure. 

That is more fully spelled out and protected than in the correspond- 
ing provision of Senator Bush’s bill and we think, therefore, that the 
provisions of the Kefauver bill are quite desirable. 

We also urge that counsel should be given the right, as he is in the 
Bush proposal, to be heard briefly on points of right and procedure, 
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with the right to submit brief legal memorandums in papper of his 
objections, those provisions not being the Kefauver proposa presently. 

Then section 3 (c), dealing with specificity, would give the witness 
a copy of the relevant portion of the hearing resolution and a state- 
ment of the subject matters about which he is to be interrogated. 
This is excellent, but we suggest that the provision should be ampli- 
fied to provide that a statement of the subject matter be as specific as 
possible, and given to the witness in the subpena. 

This provision also requires at least 24 hours’ notice. Again, as | 
urged with respéct to the Bush proposal, in view of the difficulty of 
obtaining counsel skilled in appearance before congressional commit- 
tees, especially in cases involving communism, which most attorneys 
shun like the plague, we urge at least 3 days’ notice should be given to a 
witness before the witness 1s required to appear. 

Under section 3 (d) there is a provision which puzzles us, seems a 
little curious, if one may speak, I trust, with respect. 

It says: 

t is the policy of the Senate that only evidence and testimony which is reliable 
and of probative value shall be received and considered by a committee, 

My comment. is to the inclusion of the limitation expressed in the 
word “reliable.” 

How can one possibly tell until the evidence has been received 
whether it is reliable ? 

You don’t know in advance always, certainly, what a witness is 
going to testify to. 

It is quite one thing to say only evidence that is reliable, that is, in 
the probative sense, shall be considered by the committee, but this 
literally says that only evidence which is reliable shall be received. 

This subsection preserves the four well-known categories of privi- 
leged communication—husband and wife, doctor and patient, and so 
forth. We suggest this be broadened by including provision for any 
other privileged communications which may be recognized by the 
Federal courts. 

I want to say, in passing, I do not know what those other categories 
may be, but I understand that other measures in the past, introduced 
for this purpose, have included such a provision, and it may be wise 
to embrace that language. 

Section 3 (e) provides that no testimony shall be taken in executive 
session unless at least two members of the committee are present. This 
is a good protection against possible browbeating of witnesses by 
a one-man committee in executive session and, of course, we strongly 
approve of that section, with a passing note: There may be an incon- 
sistency between this section 3 (e) and the possible authorization of 
subcommittees of less than three members under section 2 (a). We 
believe, therefore, that section 2 (a) should be amended to make it 
clear that in no case can a one-man subcommittee be appointed. 

Now, explanations of answers, section 3 (f) (i): That is an excel- 
lent provision : 

Every witness shall have the right to make complete and brief answers to 
questions and to make concise explanations of such answers, 


So, a witness is not limited merely to answering “yes” or “no.” 


Any such practice as the requirement of the yes-and-no answer 
can be very arbitrary and result to the disadvantage of the committee 
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in the exclusion of explanatory matter which the witness might other 
wise be prepared to and certainly should be permitted to give. 

The wisdom of this provision can be seen from the recent Army- 
McCarthy hearings in which yes-and-no answers to questions did not 
begin to tell the full story and it was essential to have an explanation 
of the yes-or-no answer. We think those hearings also indicated the 
necessity of making such explanations concise. 

Subsection (ii) gives to the witness the right to make relevant oral 
or written statements in order to permit him to give his side of the 
story, which may well not be fully elicited in the hearing itself. 

Section 3 (g) requires making verbatim transcripts available for 
inspection or purchase by any witness or person mentioned in a public 
hearing. Here again I offer the same comment, without going into 
the length I did with respect to the corresponding provision in the 
Bush proposal. The transcript should be given, in our belief, free 
of cost, to a person who is adversely mentioned or affected by such 
testimony. 

Section 4 (a), dealing with persons who are adversely affected, is 
a properly broad section, and sufficient to insure that all persons ad- 
versely affected by testimony will have the procedural rights given 
by the section, and the test here is whether the material is libelous or 
slanderous. 

I inject the suggestion that your committee, Mr. Chairman, might 
well consider whether there should be a clarification of that point to 
provide under which State law is the libelous and slanderous nature 
of the statement to be considered; otherwise, you leave it open to 
confusion possibly in the courts later on. 

Secondly, we urge that the legal representatives of a deceased per- 
son should have the same rights in substance as the living person who 
has been defamed. It is quite as important ofttimes to the family 
of one who has died to have the opportunity to obtain such redress as 
provided in this bill. 

Subsection (b), the notice and the screening of evidence, would 
require the committee to advise one who is being investigated or about 
whom adverse information is proposed to be publicly presented inso- 
far as practicable. It would further require that material reflecting 
adversely upon an individual must be first reviewed in executive 
session to determine its reliability and probative value. 

That is a necessary procedure to prevent unjust accusations from 
being publicized. 

The reply to unjust accusations rarely, if ever, catches up with the 
accusation and some scar is always left by sensational publicity which 
is hardly ever matched by the repudiation. 

We understand that the Internal Security Subcommittee of the 
Senate Judiciary Committee, under the chairmanship of Senator 
Jenner, has gone even further than this bill and has taken the posi- 
tion that an accusation that a person is a Communist will not be made 
public until after the person involved has had an opportunity to testify 
in executive session, and will even then not be made public if the 
person accused denies the accusation. 

That is our understanding, at least, of the practice of Senator 
Jenner’s committee, and Judge Morris, 1 am sure, is much more 
familiar with that than I, 
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I would, however, commend to the attention of this committee what 
we understand to be the operating procedures of the Jenner committee 
in that respect. 

Now, subsection (c) gives specific rights under these circumstances : 

(c) If a person is adversely affected by evidence or testimony given in a 
public hearing that person shall have the right: (i) to appear and testify or 
file a sworn statement in his own behalf, (ii) to have the adverse witness re- 
called upon application made within 30 days after introduction of such evidence 
or the termination of the adverse witness’ testimony, (iii) to be represented by 
counsel (as in (3) (a) hereof), (iv) to cross examine (in person or by counsel) 
such adverse witness, and (v) subject to the discretion of the committee, to 
obtain the issuance by the committee of subpenas for witnesses, documents, and 
other evidence in his defense. Such opportunity for rebuttal shall be afforded 
promptly and, so far as practicable, such hearing shall be conducted at the same 
place and under the same circumstances as the hearing at which adverse testi- 
mony was presented. Cross examination shall be limited to 1 hour for each 
witness, unless the committee by majority vote extends the time for each witness 
or group of witnesses. 

This is the key and the heart of the Kefauver resolution. We com- 
mend it very strongly. Our only adverse comment or criticism is 
that the issuance of subpenas of witnesses for the person accused is 
subject to the discretion of the committee, without any attempt to 
spell out adequate standards for the exercise. There should be some 
such anne We suggest the standard should be that the evidence 
sought to be elicited is relevant, with the proviso that if the com- 
mittee feels that such evidence is unnecessary because it is already 
unanimously convinced of the accused’s innocence such evidence need 
not be obtained. 

Testimony of defense witnesses might well be made subject to the 
limitation on cross examination. 

The most important single point perhaps in the whole Kefauver 
proposal is in the provision giving the limited right of cross exami- 
nation, not present in the Bush proposal, and the right to present wit- 
nesses on behalf of the accused. 

There you have the balance of two values. On the one hand, in 
some inevitable waste of the committee’s time while counsel for the 
witness wanders all over the field and knows nothing of the value 
of being reasonably concise as against, on the other hand, the need 
for the individual who has been accused in some way of something 
derogatory to his reputation, possible crime, to utilize the process of 
cross examination, direct cross examination, not confined simply to 
written interrogatories, a question passed up to the chairman of the 
committee to be put in that roundabout fashion. 

The importance of this provision cannot be overemphasized. True, 
cross-examination may take time, the hearing might be delayed, and 
some individuals might abuse the privilege unduly. Certainly the 
restriction of cross-examination to 1 hour, unless the committee by 
majority vote extends the time, goes a long way to obviate such an 
objection, if it does not vitiate it altogether. Moreover, nothing 
which is desirable may ever be secured without a price. The ques- 
tion is merely whether the price is reasonable. We think there can 
be no doubt of such reasonableness. 

Most of the time, the accusations which a person will want to rebut 
will be derogatory statements about his patriotism, or about his in- 
volvement in crime. 


RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 199 


Now, no Member of Congress, we are sure, would ever say that a 
man should be « ‘onvicted of even a traffic offense without a full hearing. 

When a person’s entire future is at stake before a congressional 
hearing, when he is accused of criminal activities or that which borders 
on them, or when he is accused of something which, though not techni- 
cally a crime, may stigmatize him in the eyes of the public, his 
family and his friends as a veritable traitor to his country, and when 
such statements are blazoned forth in headlines in every newspaper in 
the country, it grossly violates fair play to prevent the accused from 
having an opportunity to reply to the accusation and disprove it 
through cross-examination and presentation of witnesses. 

Cross examination is one of the greatest weapons for ascertaining 
truth, and truth cannot be arrived at without presentation of defense 
witnesses. The committee should be as interested in ascertaining truth 
as the witness accused, for only then can it learn the real facts. 

Senator Bush's proposal would deal with the problem by granting 
the privilege of asking questions in writing through the chairman— 
section 4 (19) (g)—but any lawyer who has ever tried to elicit in- 
formation by this method can testify to how completely ineffectual 
such a method is. 

We ask whether there is any lawyer who would consent, in a crim- 
inal trial, which might have much less serious consequences for his 
client, to conduct his cross examination of the principal opposition 
witnesses in this manner. The answer is foregone. Such examination 
is so likely to be completely ineffectual that any attorney thus restricted 
in a criminal case would doubtless claim that his client had been de- 
prived of due process of law. The severe damage that may be caused 
by a congressional investigation calls for fully fair procedures. 

I have been present at various times in trials in French courts. I 
once was a witness in a capital case in France many years ago, in a 
military court. There, there is no cross examination, There counsel 
has to ask the presiding officer or judge if he will please ask the wit- 
ness where the witness was a week ago Thursday night. It may be a 
crucial date. By that time the witness is advised as to what is going 
to come. He has a chance to prepare his answer, and if he has some- 
thing to conceal to prepare his concealment devices. 

The Anglo-Saxon method, legal method, of cross examination is 
vitally necessary for the protection of the individual’s rights. I think 
every experienced trial lawyer would be of that opinion. 

We urge that most strongly—this provision of the Kefauver bill— 
as vitally necessary. 

I am approaching the end of my statement, Mr. Chairman. I trust 
I am not taking too ) much time. 

We do suggest, however, that, in this area of the Kefauver pro- 
posal, the witness, as set forth in the Bush bill, should have the right 
to serve a subpena upon himself as from the committee so as to defray 
his expenses in coming to testify. 

That provision is contained in Senator Bush’s bill. 

The provision in subsection (d) of the Kefauver bill also provides 
that no material in the committee files or records may be released be- 
fore the person has the opportunity to exercise the rights that are 
provided. This, we think, is vitally important. Just how important 
it may be for the Senate we do not know, since it is generally the files 
of the House Committee on Un-American Activities which have been 
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improperly released, publicly or to inquiring individuals; but we be- 
lieve that no such file material should be released without a hearing 
being granted 

Now, section 5, providing for subpenas: This has the same defi- 
ciency as in the corresponding section 4 (14) of the Bush bill, in that 
it does not require specification of the material about which the witness 
Is to be interrogated. 

In section 6, dealing with the committee staff, the provision is that 
the staff shall always be subject to a vote of the majority of the mem 
bers of the committee. 

Now, we think this is deficient because it fails to insure due process 
before dismissal, for at least the professional staff. We believe that 
there should be the due process of fair hearings and considered judg- 
ment in arriving at such decisions. 

That is just as important a protection of the staff against a storm 
of public objection and criticism as for a witness that is called before 
a committee. 

The Civil Liberties Union a year ago this month made a protest 
over the offer and acceptance, under pressure, of Mr. J. B. Matthews’ 
resignation from the Senate Permanent Investigations Subcommittee. 
We didn’t happen to agree with much that Mr. Matthews had written, 
but we felt, nevertheless, he should have been granted a hearing on 
the issue before he was dismissed. 

Now I come to section 7, televising and other means of communica- 
tion and reporting: That provides, in the Kefauver bill, for equal 
access to all means of communication which do not unreasonably dis- 
tract, harass, or confuse the witness and interfere with his presenta- 
tion, and if he objects the witness will not be televised, filmed, or 
photographed during the hearing. 

Here there isa sharp conflict between two sets of values, of course— 
one, the great value in having the general public as fully informed as 
possible of what is going on; and the other, the witness being pro- 
tected against undue embarrassment, ridicule, and the like by having 
the spotlight of the television camera focused on him or his voice, 
perhaps, alone being heard over the radio. 

The enormous growth of electronic transmission is likely to inten- 
sify the harm done by infringement of rights. What may be grossly 
unfair when reported in the ordinary press may become unbearably 
obnoxious when reproduced a millionfold by film, radio, and televi- 
sion—an enormous extension of privileged slander. We thus believe 
that filming, broadcasting, and televising of congressional investiga- 
tions should not be permitted unless and until proper rules for the 
conduct of congressional hearings are adopted and a satisfactory prac- 
tice established. We thus have heretofore opposed televising of those 
congressional investigations which have not had fair procedures. 
However, we did not oppose televising of the Army-McCarthy in- 
vestigation because we felt that fair procedures had been laid down. 

We believe that once fair rules of procedure are established—and 
they would be established by the passage of the Kefauver bill, at least 
together with our suggested amendments—there should be complete 
democratic freedom of communication with respect to legislative hear- 
ings, without discrimination against television and radio. 
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Since this bill would set up such fair procedures, we believe that 
proceedings could be broadcast and televised, and indeed should be, 
without limitations, if the bill be adopted. 

The Civil Liberties Union has given a great deal of consideration to 
this problem. It is a very difficult one to solve, it seems to us. 

We even took a referendum of it in our vote among cur governing 
bodies and came to the conclusion, among the referendum, that once 
fair rules of procedure are established, there should be complete 
democratic freedom of communication with respect to legislative hear- 
ings, without discrimination against television and radio; and, there- 
fore, the limitation that is now set forth in subsection (b) of the 
Kefauver proposal, giving the witness the right to bar the use of those 
devices if he claims distraction, should not be enacted, in our judgment, 
for the reasons stated and, furthermore, because the witness’ mere 
claim of distraction, et cetera, would be binding on the committee, 
whether or not fully persuasive. 

Once fair procedures have been set up, we do not believe any witness 
should have the unilateral right to deprive millions of viewers of the 
right to see legislative hearings. 

At that point I have to state a personal disagreement with the 
official conclusions of my own organization for which I appear. 

Though the conclusions of our union, itself, are stated quite fully on 
page 12 of the memorandum—I commend that very strongly to your 
careful consideration—for myself, I still think, speaking individually, 
now, that the provisions of the Kefauver bill in this respect are 
preferable. 

I think the center of the spotlight of attention on the witness may 
be such a distraction, may be such an invasion of what we think of in 
the general phase of the right of privacy as to be strongly objection- 
able. 

I don’t mean to develop the argument any further. I am sure it is 
present in all the minds of the committee and counsel. 

Mr. Morris. Mr. Angell, may I ask one question there? 

Mr. ANGELL. Surely. 

Mr. Morris. Would you disagree with the Civil Liberties Union on 
the issue of radio recording as well as television recording ? 

Mr. ANGELL. I certainly have less objection, Judge Morris, because 
if the radio is on, presumably one hears the voice of the interrogator, 
the witness, the committee members, and so on, all quite impartially. 

Mr. Morris. I mean, isn’t an audible recording simply a more ac- 
curate reporting of what transpired at that particular hearing? 

Mr. ANGELL. Yes. 

Mr. Morris. I mean you get, in addition to the actual words, the 
intonation; you get the inflection ? 

Mr. ANGELL. You get all the words of everybody. 

Mr. Morris. And you do away with the possibility of mistakes in 
reporting ¢ 

Mr. Ancrti. Yes. I think there is much less objection to the radio 
reporting. 

Mr. Morris. And, also, Mr. Angell, it isn’t a distraction because at 
this present time, I believe, your testimony is being recorded here ? 

Mr. ANGELL. It is no distraction to me. 
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Mr. Morris. It is no distraction to you? 

Mr. Anceiy. I can’t see why it would be to somebody else. 

Mr. Morris. And, yet, a television camera would be a distraction, 
if there were two television machines there grinding away ? 

Mr. AnGe.L. Blinking in your eye. 

I am convinced that is more than an annoyance to many persons 
who are not accustomed to appearing in court as we lawyers are, or 
speaking in oper & 

Mr. Morris. Yet, if a witness did not object to that televised hear- 
ing, would you salen it to go on in your own test and standards? 

Mr. AnceLi. Oh, yes. There I think you have the advantage of 
giving the public the fuller information available by the television, 
which quite counterbalances the imperfection of the technique, in that 
the camera is focused on only one small area at a given moment that is 
being reproduced on the screen. 

Does that answer your question, Mr. Morris? 

Mr. Morris. Yes. Thank you very much. 

Mr. ANGELL. Now, section 8 is a very important provision of the 
Kefauver bill, in our opinion. That provides for a supervision of the 
code by the Vice President of the United States and four Senators to 
be selected by the Senate on a bipartisan basis. We think this is vitally 
necessary, for without any enforcement machinery a code is nothing 
more than an exhortation to fair play, an exhortation which would 
doubtless be nugatory in the case of just those committee personnel 
whose activities should be restricted by the code. 

We commend this section very strongly. We think that puts the 
necessary teeth into the code, insofar as it can be done by anything 
written on paper. We very strongly urge that. 

There is one other comment I would like to make at this point, 
and that is—and it is very difficult, even if you believe the point I am 
about to make is sound, to devise the solution to it—some framework, 
we think, should be worked out to permit a witness to know when he 
can be required to answer and when he can with safety remain silent. 

In the courts the requirements of pleading generally set a frame- 
work for the test of relevancy and propriety of questions. Of course, 
such a device is hardly applicable to a congressional investigation, but 
nonetheless we do think that some such framework should be worked 
out. 

Now, the suggestion has been made that a committee should exercise 
its contempt powers not by citing for contempt, but by going into 
court to get an immediate judicial order requiring the person to 
answer, the procedure that is availed of before the grand jury in the 
criminal branch of the judicial function. The witness appears before 
the grand jury and becomes balky, and the district attorney says, “All 
right, Mr. X; we'll take you right before the judge,” who generally 
st to be sitting in the same building, and often in an adjoining 
room. The matter is laid before the judge, almost instanter. The 
judge gives the ruling then and there. He advises, independently, 
the witness, “This is a proper question and you are bound to answer 
it, unless you exercise your privilege under the fifth amendment.” 
The witness then knows what he can and cannot answer; what he 
should do. 

We wish that some such provision could be worked out because to- 
day a witness who may have a perfectly legitimate reason for invok- 
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ing the privilege against self-incrimination under the fifth amend- 
ment—that is very unfashionable these days because it has been 
abused a great deal. It is almost impossible for a layman to 
know at what point, having once given testimony, some testimony on 
the subject, he may safely stop. 

That is because of the diticulties which the decision of the Supreme 
Court in the Rogers case laid down. 

I am quite convinced that many attorneys who are familiar with the 
problems, even if they sat at the side of a witness, at his very elbow, 
while he is testifying, would be able to advise the witness with any 
real conviction that his answer is a correct one, at what point he may 
stop and claim the privilege and what point he may not, and the only 
way to meet that difficulty would be to peeve in your code that the 
committee takes the witness immediately before a court. 

That is not quite as practical, I recognize, in its operations as in the 
criminal investigation operations of the judicial branch. 

Senator Haypen. We might have a subcommittee of former 
judges—and there are judges in the Senate—to perform that function. 

Mr. Anceti. That is an interesting suggestion, Senator Hayden. 
They would at least be in a position to give him, if not authoritative, 
at least experienced advice of a judicial nature; but there are certainly 
many instances when a witness is in a very difficult position, and 
through no fault of his own at all. 

Now, just in conclusion, gentlemen, we do urge on you the adoption 
of a full code for the protection of procedural rights. There certainly 
shouldn’t be one law for one investigation, as there is now, and another 
law or no law for another investigation. 

The recent Army and Senator McC arthy dispute was an illustra- 
tion of where there was a very careful set of procedural rules worked 
out. Whether they were always followed, that is quite a different 
matter; but at least there was a very definite set of procedural rules 
worked out and agreed upon. 

Why should there be a different set for that hearing or any other 
single hearing and a different set for another committee  heari ing, or no 
rules at all ? 

The public has recently seen the lengthy hearings investigating the 
Army-Senator McCarthy dispute. In that hearing, each of the par- 
ties who was mentioned, no matter how high or how low, was given the 
fullest protection of his procedural rights, under the ground rules. 
Cross-examination was virtually limitless. There was opportunity to 
submit statements. Transcripts were furnished to the parties. This 
isfine. Indeed, we ourselves had urged that Senator McCarthy should 
be given the fullest right of cross-examination and confrontation. 

The rules of committees vary in vital respects from committee to 
committee, but we do not believe that there should be one law for one 
investigation and another law for another investigation, unless there 
are very good reasons for the difference. 

We believe that all persons are entitled to the equal protection of the 
laws, and that all persons should be entitled to equal and full protec- 
tion of procedural rules for congressional committees aianed to in- 
sure fairness. 

While the application of some of the rules in the McCarthy hearings 
may be justly criticized—cross-examination, for example, was more 
repetitious in manv cases than would ever be allowed in a court of law 
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and much that was only remotely relevant was gone into at leneth—it 
seems to us that there cannot be one rule of protection for Senator 
McCarthy and Army Secretary Stevens and virtually no protection 
at all for John Q. Citizen, who gets subpenaed before a committee. 

We do not believe that there can be one set of rules for Roy Cohn 
and John Adams, for Frank Carr and the Army personnel that ap- 
peared, and another rule for the less exalted individual who is haled 
before a congressional committee. As the Bible says, “* * * ye shall 
hear the small as the great * * *.” 

In all justice and fairness, the average citizen can no longer be 
denied the right to fullest and fairest procedures now that they have 
been granted to the many individuals at the Army hearings. 

But let me close on a different note. We think it of the utmost 
urgency that Senator Kefauver’s bill should be passed, and passed 
promptly, but what we are afraid of is that the American public may 
come to believe that once a code of fair procedures is laid down there 
is nothing more that needs to be done to insure fairness, and that all 
hearings thenceforth will be fair. This is not so, for the simple 
reason that much that is unfair can be done within the limits of the 
fairest code, which no code could ever hope to reach. Indeed, unless 
we realize that a code of fair procedures is not a panacea, the accept- 
ance of the code as a cure-all might give added impetus to unfair con- 
duct in congressional committees; and the fact that there is a code in 
existence which has not been violated might lend an unfortunate 
respectability to bad behavior. 

Finally, I want to say that no code, whatever it be, is going to be 
of any real value unless there is the continuing sense of self-restraint 
and a semijudicial attitude on the part of the committee, and par- 
ticularly the presiding officer. 

No code will be self-executory, even with an enforcement provision, 
because no code, for instance, can ever reach the browbeating of a wit- 
ness, for, though only questions that are relevant and within the 
scope of hearing may be asked, the kind of questions propounded by 
the committee, perhaps with incessant pounding, may itself be un- 
fair. 

A code cannot reach the use of a loaded question, which the witness 
can never answer without unjustly injuring his reputation. 

A code can never touch the demeanor of a committee chairman or its 
members, nor reach the improper or illogical inferences drawn by the 
chairman from the testimony already given. 

The only two protections are the sense of constant self-restraint 
and the readiness of Congress, on its own responsibility, quickly, on 
its own motion, to censure or take other proceedings against any com- 
mittee chairman or member who either violates the code or in other 
respects is lacking in that sense of due process, of fair play, as between 
the committee and the witness who appears before it. 

The passage of the Kefauver bill and thereafter constant vigilance 
and assumption of responsibility by both Legislatures of our Con- 
gress will go a long way to insure that the conduct of hearings will, 
in fact, be fair and that the legislative investigative process so essen- 
tial to the preservation of our freedoms does not fall into disrepute. 

Senator Cartson. Mr. Angell, we appreciate very much your state- 
ment. 
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I noticed earlier in the statement you mentioned some previous 
congressional hearings at which you had criticized the procedure. 
For example, in 1936 you critic ized a Senate lobby-investigating com- 
mittee; in 1938 you protested to the Senate committee investigating 
lobbying activities, and in 1939 you protested to Senator O’Mahoney, 
chairman of the Temporary National Economic Committee, as to their 
procedures, 

In view of that statement, I would suggest that we request our staff 
to look into some of the past history of the it in order that we may have 
before us some of the background of these investigations. 

I think it is kind of you to call it to our attention. 

Senator Hayden. 

Senator Haypen, I wish tocompliment Mr. Angell upon the specific, 
constructive criticism that he made of the two resolutions pending 
before us. 

It is the duty of the Senate Committee on Rules and Administration 
to report a resolution to the Senate and, in doing so, we have to look 
at every word and phrase and be in a position to justify whatever 
action we take when the matter is considered on the floor of the Senate. 
From your wide legal experience you have given us many valuable 
suggestions today. 

Mr. Anceu. Well, I hope so, Senator. Thank you very much. I 
trust my comments, my criticisms will not be t aken as offered in the 
spirit of any disrespect to the fine purposes of both of these resolu- 
tions and to the undertaking which your committee has so importantly 
at hand. 

Senator Cartson. Mr. Berkovitch. 

Mr. Berxovircu. I don’t want to take too much more of your 
time 

Mr. ANGELL, I have all the time you want, Mr. Berkovitch. 

Mr. Berxovircn. And the time of the other witnesses, but you 
mentioned the recent Senator McCarthy-Army hearings as an exam- 
ple of hearings conducted under definite rules. I would like you to 
comment on this: Had Senate Resolution 256, which the American 

Civil Liberties Union supports, been in effect at that time, you realize 
that each of the many individuals adversely mentioned in the course of 
those hearings would have had the right to come in, to cross-examine, 
to testify, to bring in their own witnesses and their own evidence with 
respect to the derogatory material that had been presented against 
them. Now, would you like to comment as to whether you feel that 
that would be a practical and feasible thing, or any other view that 
you want to express ¢ 

Mr. Anceuu. It is a good question, Mr. Berkovitch, arising out of 
something that is all very fresh in the minds of all of us. 

What you have suggested, of course, would open the door to an 
almost infinite further expansion of time of the committee and time 
of housewives not getting the dishes washed, so to speak, but that 
could have been met, in my belief, by a much more rigorous applica- 
tion of the rule of relevancy and propriety on the part of that com- 
mittee itself. 

The dragging in of names of other persons who were not parties 
to the dispute at all, who were not witnesses, could have been very 
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large obviated, in my belief, if, as soon as the statement of an ap- 
parently derogatory nature was started to be made, the witness had 
been cut off promptly at that point, just as a court would. ' 

I appear in court and if opposing counsel starts to ask a witness 
a line of questioning that seems to me quite irrelevant and uapeoeer 
for some other reason, I rise and object. The court makes a ru ing on 
it. If the court thinks that I am right, he says, “Objection sustained. 
Counsel, you can’t go any further with that line of questioning.” 

I see no reason why a committee chairman shouldn’t exercise the 
same privilege, and I think he should. That would keep the flow of 
testimony much more strictly canalized. 

Mr. Morris. Mr. Berkovitch, may I ask a question which would 
really be an amplification of your question ? 

Mr. Angell, in connection with that, let us use the example of the 
hearings the Internal Security Subcommittee had about Owen Latti- 
more. Now, his name was adversely mentioned in testimony, and 
the Internal Security Subcommittee gave him the opportunity to 
appear and to testi fy. In the course of his testimony, he came in with 
a 55-page statement, which adversely mentioned many other people. 

Now, after they were in turn adversely mentioned, they insisted on 
coming in and answering the testimony that Owen Lattimore was 
giving. 

One of the persons so adversely mentioned began in turn to mention 
other people adversely. 

The Internal Security Subcommittee saw before it extending out into 
a broad vista a limitless series of accusations and counteraccusations, 
all of them varying and all of them departing a great deal from the 
line of inquiry being pursued. 

Now, don’t you think there has to be some kind of a reservation by 
the committee of a right to limit that, and that you can’t just give an 
unconditional right to anybody who is adversely mentioned in testi- 
mony to come in and do the things that the bill recommends ? 

Mr. AnGreti. Yes; certainly. There has to be a limitation to rele- 
vancy, to reasonable time and length. 

Mr. Morris. Otherwise, isn’t it true that, instead of an investigation 
proceeding, it would be continually going back, on some bypath that 
wouldn't be relevant to the inquiry / 

Mr. ANGELL. Very obviously, Judge Morris; certainly. 

Senator Cartson. Mr. Angell, we certainly appreciate very much 
your appearance here this morning, and the testimony you have given 
is going to be very helpful to this committee. 

_ Mr. Morris. Mr. Angell, I wonder if I might ask you several ques- 
tions about the right of a witness to counsel 

Mr. ANGELL. Certainly. 

Mr. Morris. I think most committees, at least for the last decade, 
have allowed counsel to appear both in executive session and in open 
session. Now, to what extent should that counsel be allowed to partici- 
pate in the proceedings ? 

In several cases the Internal Security Subcommittee noticed that 
the counsel were not only advising witnesses as to their legal rights, 
but they were supplying answers to the witnesses. Do you think that 
a counsel should be restrained from doing such a thing, and what kind 
of a code do you think can enforce such an attitude ? 

Have you any comment on that, Mr. Angell ? 
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Mr. Anort. Certainly counsel should not be permitted to tell the 
witness what answer to give, and that may, in practice, be a very dif- 
ficult problem to resolve by any formal code or rule. 

Certainly I think, where the counsel is permitted to accompany 
the witness to the stand, to sit at his elbow, counsel should be very 
specifically advised by the chairman that “you are not permitted to 
supply the answer to the witness; you may consult with the witness 
only if the witness asks or says he wishes to consult with you, and your 
advice must be limited to legal questions, matters of legal import.” 

I don’t think you can prevent counsel possibly from overstepping. 

Mr. Morris. Actually the congressional committees seem to grant 
even more extensive rights to witnesses than do courts. 

Mr. Ancewt. That is right. 

Mr. Morris. If you have a witness on the stand in the courtroom, 
he cannot consult with counsel, 

Mr. Ancewi. That is right. 

Mr. Morris. In the first place, he is not entitled to counsel, is he? 

Mr. Ance.i. Not entitled to counsel; no. 

Mr. Morris. And, in addition, he can’t consult with counsel before 
answering a question ? 

Mr. ANGELL. Quite so. 

Mr. Morris. So, really, the congressional committees go further 
than the courts in allowing rights to witnesses ? 

Mr. Ancetit. I wonder if that has grown out of a recognition 
perhaps only in conscience that, as I said in my statement a little 
while ago, a witness has no redress in court from procedural abuses 
by a committee, with the exception of the two limited areas of the 
scope of inquiry, relevant to the scope of inquiry, and the fifth amend- 
ment, whereas in court a witness who is the subject of improper 
procedure, even on the part of the judge himself, could conceivably, 
has a right of redress. 

Mr. Berkxovircn. Mr. Angell. 

Mr. Anceii. Yes. 

Mr. Berkovircu. Unless the witness is a party to the proceeding, 
the judicial proceeding, he has no such right unless he is one of the 
parties to the action. 

Mr. Anoetz. Oh, no. 

Mr. Berxovircon. The fact that he is a witness, and has been abused 
or mistreated in any way, gives him no right of appeal to a higher 
court ¢ 

Mr. Anorety. No; not unless he is one of the parties. I agree, 
Mr. Berkovitch. 

Mr. Morris. May I ask a question, Mr. Angell, about the attitude 
of the Civil Liberties Union with respect to the legal evidence and the 
probative value of monitored phone conversations? A monitored 
phone conversation is different, as you understand, from a wiretap 
recording. I would also like to ask you your opinion of the probative 
value of a wiretap conversation. 

Mr. Ancett. A wiretap conversation, which means the spying 
upon the conversation, unknown to one or both of the participants‘ 

Mr. Morris. Generally unknown to both. 

Mr. Anee.L. Generally unknown to both. 

Mr. Morris. The wiretap is, for example, the security enforcement 
agency putting a tap on a phone conversation between two people 
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whom it believes to be conspirators, having previously received from 
a court of law the right to put a tap on that conversation. 

Mr. Ancet.. Right. Now, are you asking me about the probative 
value of it / 

Mr. Morris. The probative value of that, and also the probative 
value of a monitored phone conversation, a monitored phone conver- 
sation being different from a wiretap in that only one party recog- 
nizes that the conversation is being recorded. 

Mr. Anceti. The probative value is greater, obviously, if you have 
a device which records the conversation. 

I am assuming there is a recording device on the wiretrap, not just 
the person listening, but a device which takes down the conversation. 

There you have the complete record, assuming the device mechan- 

ically works properly. Its probative value is greater than anybody’s 
recollection, and the same would be true 

Mr. Morris. Wouldn’t it be true, Mr. Angell, if you have a moni- 
tored conversation, where one party recognizes the conversation is be- 
ing recorded, whereas the other party does not rec ognize that the con- 
versation is being recorded, that it is not a genuine conversation, in 

that one person is being very careful to make a record of what he is say- 
ing, whereas the other one is just talking freely or being possibly drawn 
into something. 

Mr. Ance.u. It is being slanted by one person. 

Mr. Morris. I know one of the congressional committees had a great 
deal of difficulty in determining whether or not the monitored phone 
conversations should be made a part of the record. 

Now, what is the attitude of the Civil Liberties Union with respect 
to the admissibility of the monitored phone conversations ? 

Mr. Ancex. I don’t think we have ever taken any official position 
about it, so far as I can remember, Judge Morris. 

Mr. Morris. Now, what would be the attitude of the Civil Liberties 
Union with respect to wiretap conversations ¢ 

Mr. Anceii. Well, we dislike—the union dislikes—wiretap, basic- 
ally. We think it is a very unfortunate development of modern me- 
chanical science. 

Speaking for myself, I think the bill—I have forgotten whose it is 
now, under which name—which would permit the wiretap only on the 
order of the Federal judge is preferable to the so-called administration 
bill, giving the Attorney General’s department the power to do it- 
and that, of course, is not personal in any sense to the present incum- 
bent of that office. I just don’t believe giving the executive, any execu- 
tive agency, any such power as that to invade the privacy of the indi- 
vidual is the proper thing to do. 

Government grows and it intrudes into our lives increasingly all the 
time. It is necessary in this complex civilization of ours, but that my 
conversations and yours should be listened in to by the secret police, 
without the approval of at least a judge, just seems intolerable to me. 
That is a very strong personal opinion of mine. I feel deeply about it. 

Senator Cartson. Mr. Angell, again we thank you for your appear- 
ance before the committee. You have been very helpful. 

Mr. Anceti. Thank you, Senator, for hearing me. 

Senator Carson. The next witness will be Congressman Peter 
Frelinghuysen, Jr. 
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The Chair wishes to state that we will hear Mr. Ferman shortly 
because we have some Members of Congress here and we would like 
very much to accommodate them. 

Representative Frelinghuysen, it has been the policy of this com- 
mittee to swear witnesses. Do you have any objection to being sworn ? 

Mr. Fretincuuysen. No; I have no objection. 

Senator Carison. Do you promise and swear the testimony you are 
about to give is the truth and nothing but the truth, so help you God? 

Mr. Fretincuvuysen. I do. 

Senator Cartson. You may proceed with your statement in any way 
you care to, sir. We appreciate very much your coming over. 


TESTIMONY OF HON. PETER FRELINGHUYSEN, JR., A REPRESENT- 
ATIVE IN CONGRESS FROM THE STATE OF NEW JERSEY 


Mr. Frevincuvuysen. Mr. Chairman, and members of the commit- 
tee, I have no desire to take too much of your time, but, if I could, 
I would like to read most of this statement, if that is all right. 

First of all, I wish to thank you for affording me this opportunity 
to testify before your committee. 

Many Members of the House, as well as the Senate, as you know, 
are vitally interested in the question which you have been consideri ing. 

What I have to say will be of a broad and general nature, but I hope 
that it may be of some value as you consider the overall question of 
committee rules. 

If I should attempt to be specific and make a definitive statement, 
I should become involved in many complex and difficult questions, 
which I know you have already considered in some detail. 

Asa freshman Representative, I have been impressed by the impor- 
tant role played by congressional committees. When they function 
well, as most of them do, they contribute greatly to the passage of 
important legislation. I have also been surprised at the relatively 
small degree of partisanship displayed in most of these bodies. As 
a member of the Veterans’ Affairs Committee, I have seen little evi- 
dence that either Republicans or Democrats were thinking of veterans’ 
problems in an exclusively political way. 

Even more surprising to me was the small degree of political par- 
tisanship on the House Education and Labor C ommittee, of which 
I am also a member. Although individual members have sharply 
differing opinions, all witnesses are given a full and fair hearing. 

Each of us has realized that the basic question—the adequacy of 
present labor-management relations legislation—needs to be con- 
sidered objectively. So far, at least, partisanship has been mini- 
mized. Unfortunately, the general objectivity and balance that 
characterize most of our committees do not apply where there is 
competition between committees. 

Competition for publicity among investigating committees is a 
serious fault. Another fault is the failure on the “part of some com- 
mittees to afford adequate protection to witnesses. As a result, some 
persons oppose all congressional investigating committees. They feel 
these committees do more harm than good, and that C ongress should 
restrict its investigations to the gathering of information needed in 
the preparation of legislation. 
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I do not hold this view. When properly employed, the investi- 
gatory function is an extremely valuable one. Such investigating 
‘ommittees can serve two valuable functions: 

They can help Congress to carry out its role of “overseeing” the 
work of the executive departments. This function is an essential 
part of our system of “checks and balances.” It has become increas- 
ingly important with the growth of bureaucracy and the insulation 
of many governmental decisions from public opinion. 

They can help Congress to perform what Woodrow Wilson 

called the iniforvaieg function ; that is, they can help educate the peo- 
ple and aid them in securing the facts they need to perform as in- 
telligent and responsible citizens. 

Investigating committees in the field of subversive activities need 
not be excepted from the above generalizations. In the field of in- 
ternal security, as in others, Congress can do a useful and constructive 
job in overseeing the work of the executive branch. 

The primary responsibility for investigating subversion and for 
reassuring the public rests with the Justice Department and the FBI. 
The role of the legislative branch should be of a general supervisory 
character, with congressional investigating committees serving as 
watchdogs to check on the pe rformance of the executive branch. Cer- 
tainly their primary function should not be to develop ammunition 
to be used for political purposes. 

How then should Congress deal with the problems presented by the 
various competing committees investigating subversive activities? 

The problem can best be handled, it seems to me, by the establish- 
ment of a single Joint Committee on Internal Security, which would 
have exclusive jurisdiction in this field. 

On the opening day of this session of Congress, I introduced House 
Joint Resolution 328, providing for such a joint committee. 

A similar resolution, Senate Joint Resolution 157, was introduced 
by Senator Robert C. Hendrickson on May 11 of this year. Previ- 
ously, on March 8 of this year, Senator Douglas, with Senator 
Humphrey as a cosponsor, introduced Senate Joint Resolution 137, 
which is virtually identical to House Joint Resolution 328. 

The resolution I have introduced contains a number of fair-play 
provisions. These would afford witnesses protections similar to chine 
they would receive in a court of law. The problem of developing such 
a code of procedures, I realize, is not necessarily tied up with the 
proposal for a joint committee. 

A large Neale of resolutions dealing exclusively with the question 
of investigating committee proc edures has been introduced, some of 
which are being considered by your committee. 

This problem of the rights of witnesses, nonetheless, is one that 
arises most frequently in connection with investigations of alleged 
subversion, 

While considering the question of establishing a single committee 
in this field, therefore, I felt that Congress should have the oppor- 
tunity to pass upon the question of the rights of witnesses. In that 
way Congress can establish basic committee procedures. 

The question of adequate protection for witnesses is so fundamental 
that it should not simply be left to the individual committee itself. 

House Joint Resolution 328 would provide witnesses with four 
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rights which I believe are basic and should be afforded all witnesses 
"a all committees. They are: 

The right to be accompanied by counsel. 

The right to supplement testimony by a brief written or oral 
statement. 

‘| he right ot av itness to receive a record of his testimony. 

The right to submit, at the chairman’s discretion, written ques 
t 


tions to be asked of opposing withesses, 
The resolution also provides that— 


Any person who is specifically identified by name in public hearing before 
the committee and who believes that testimony or other evidence given in such 
hearing or comment made by any member of the committee or its counsel tends 
to defame him or otherwise adversely affect his reputation, shall be afforded 
the following privileges: 

(1) To file with the committee a sworn statement, of reasonable length, con 


cerning such testimony, evidence, o1 minent, which shall be made a part 
of the record of such hearing 
(2) To appear personally before the committee and testify in his own behalf 


(3) Unless the committee by a majority vote shall determine otherwise, to 
have the committee secure the appearance of witnesses whose testimony ad 
versely afte ted him, and to cross-examine such witnesses, either personally or 
by counsel; but such cross-examination shall be limited to 1 hour as to any 1 
witness unless the committee votes to lengthen the period 

(4) In the discretion of the committee, by a majority vote, to have the 
committee call a reasonable number of witnesses in his behalf. The extent to 
which this privilege may be availed of shall be left to the discretion of the 
committe 


Phe bill also provides that 


Any witness vho gives testimony be re the committee in an open hearing 
which reflects adversely on the character or reputation of another person shall 
be required to disclose his sources of information, unless to do so would en 
danger the national security. 


House Joint Resolution w2d also includes the following rules to 
govern the procedures of the joint committe 


No statements shall be released and no documents shall be published by the 
committee without the approval of a majority of such committee. 

Executive hearings shall be held only upon an order of a majority of the 
committee, and when such hearings are held at least two members of the 
committee shall be present. 

When testimony given the committee is released, the full text of the test 
mony shall be released, exc pt where considerations of national se urlty other 
Wise require 


It is ny hope that your committee will vive these provisions full 
consideration. 

A number of considerations led me to propose a Joint Committee 

Internal Security. As I have stated, congressional investigating 
committees have a highly important role to play. They must be 
employed, however, in an intelligent, fair, and impartial manner. 
What is needed is a means of curtailing publicity competition among 
various committees. It is also important that investigation of sub 
versives be put on an objective, nonpartisan level so as to insure full 
public support. A joint committee seems uniquely ‘appropr late. 

Another advantage of House Joint Resolution 328 is that it pro- 
vides for a chairmanship alternating between “= poral and Senate Mem 
bers. This provision—which could well apply to all joint commit 
tees—is especl ally imports int in the field of subversive activities. It 
would tend to reduce the possibility of any one person developing a 
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vested interest in investigating subversives. It might encourage the 
committee to work as a unit rathe r than as a mere tool of a partic ular 
chairmal 

The question of efficiency is also involved. Under the present sys- 
tem. with at least three committees going off in different directions, it 
is obvious that the energy and resources of the Congress are dissipated. 
From the standpoint of efficient legislative-executive relations, fur- 
thermore, the joint committee would facilitate closer cooperation. 
The Justice Department and the FBI would have to deal with only 
one committee. 

Another important mots ration behind the P roposal fora joint com- 


mittee is a desire to take the question of communism out of the political 
irena. This is a field where, in the national interest, there is great 
need for reducing partisanship. If there is a continuing threat that 


Communists will penetrate into policymaking positions, both parties 
ire equally interested. If adequate security precautions are being 
taken, both parties want the public to know it. A single committee 
can handle these problems more thoroughly and effectively than three 
eparate, and at times, competing committees. 

By its very nature, the topic of internal subversion arouses funda- 
mental fears and emotions. Nothing would divide a nation or stir 
its most violent emotions more than a continuing political war based 
upon charges that a political party has betrayed the national security. 
Moreover, these same emotions, if not properly tempered and chan- 
neled, could even serve as a real threat to a stable, representative gov- 
ernment. 

In the final analysis, representative government is based upon the 
citizens’ trust in the essential good will and integrity of his fellow 
citizens. Party government works because we have faith that mem- 
bers of both parties will generally strive for what they conceive to be 

e best interests of the Nation. We abide by the rules of the game. 
These prescribe that we provide basic support to the party that wins 
the election and permit that party to govern. 

Underlying disagreements over specific issues and the natural com- 
petition between parties there has always been a fundamental respect 
for the patriotism of the opposition. 

If Communists-in-Government is permitted to continue as a major 
issue between our political parties, I believe that this fundamental of 
our political system can ena seriously corroded. National unity 

‘annot be maintained when the loyalty of an entire political party is 
impugned. Play only upon a people’s fears and you eventually sap 
their strength. 

The problem of how best to handle the questions of internal security, 
like those of foreign policy and military security, should be dealt w ith 
on a nonpartisan basis. This is so not only because of the character 
of the general subject matter but also because charges against indi- 
duals are involved, charges similar to those coming before the courts. 

Naturally, I recognize that party responsibility makes complete 
agreement between the parties unlikely. The problem of subversion, 
however, could be handled more effectively if conducted on less of a 
partisan basis. A single joint committee, with competent personnel 
and sufficient prestige, would help bring this about. 

T (07 a isive effects of communism as a political issue are not only 
domestic in character. They carry over into our international rela- 
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tions, particularly into our relations with our allies. The nations of 
Europe, many of which have long histories as great powers, have a 
natural reluctance to accept the United States as undisputed leader 
of the western coalition. We should understand this, and win their 
confidence by demonstrating our capacity for leadership. 

Maintaining an effective coalition against Soviet aggression would 
be ticklish enough even if the United States were able to present a 
perfect picture of maturity and unity in its domestic affairs. When 
we appear to be seriously dividing the Nation with intemperate 
charges, it becomes even more difficult to maintain the 1 respect and 
faith of our allies. Sharp disunity at home could discourage the 
unity we need abroad. 

The problem which the various proposals before your committee 
seek to remedy is one of more than ordinary importance. It is a prob- 
lem that has far-reaching domestic and international implications, 
It is also only one of a number of related problems which require a 
degree of maturity and stability not demanded even a few decades 
ago. 

Certainly such problems cannot be solved by any gimmick—not a 
joint committee, a code of fair play, or anything else that simple. The 
final solution will depend upon what type of public attitude American 
citizens finally develop on these questions. 

In the interim, however, I do believe that the type of machinery and 
procedures we employ are extremely important. They can serve as a 
brake upon violent emotions. They can help us direct those emotions 
into more constructive channels. Such proposals can serve also as a 
rallying point for those seeking to educate the public concerning the 
necessity of maintaining its equilibrium and sense of proportion. 
In that way we can help protect our most important possessions— 
representative government and our rights and freedoms as American 
citizens. 

Mr. Chairman, in conclusion, I would like to point out that Presi- 
dent Eisenhower has referred to what he called the conscience of 
Congress. I think this problem which your committee is considering 
is a fundamental one for each one of us as Members of Congress. T 
also think it is of increasing interest ane importance to individual 
citizens. 

I believe public interest has become more acute in recent months. I 
also believe that public knowledge of the way in which our Govern- 
ment works is increasing, and that it is essential that our citizens have 
full confidence in their Government. It is for that reason, basically, 
that I feel it is very timely and important that we give close attention 
to the rules under which our committees operate. 

That is all IT have at this time, Mr, Chairman. 

Senator Carison, Congressman, we appreciate very much your 
statement before this committee this morning. We are glad to have a 
Representative from the State of New Jersey, especi: ally the one be- 
fore the committee at the present time. 

I believe I am correct in stating that your father served in the 
United States Senate, and also your grandfather; is that correct? 

Mr. Fretincuuysen. A cousin served and also my great-great- 
grandfather. f 

Senator Cartson. I knew the family had been quite active in the 
affairs of the State and the Union for many years. 
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Senator Hayden. 

Senator HayYprE wn. As I underst: and your proposal, i is to provide 
for a committee to deal with the one subject, aman internal 
security, and the various other committees would retain all the juris- 
diction they now have under the rules of the House and Senate? 

Mr. FrReELINGHUYSEN. The joint committee would have exclusive 
jurisdiction in the field of internal security, Senator. So, the other 
committees would no longer have that particular responsibility. 

Senator Haypren. What mechanical means have you provided to 
prevent other committees from invading this field ? 

Mr. Frevincuuysen. My bill provides that the proposed joint com- 
mittee would have exclusive jurisdiction. That would automatically 
preclude any other committee from responsibility in the field. 

There isa spec ific prov ision, for ex: imple, ths at the House U n-Amer- 

‘an Activities Committee would be terminated, that being its sole 
responsibility. 

menator Hayp! N. The House has protected the jurisdiction of the 
Un-American Activities Committee much better than the Senate has 
protected the jurisdiction of Senator Jenner’s Subversive Activities 
(‘om mittee. It is very easy for another ee committee to 90 into 
that ee l, and j t seems to me there should be some means provided 

whereby the its or the Senate could restrain other committees from 
invading the jurisdiction of your proposed joint committee. 

Mr. Fretincuvysen. I think part of the problem of competing 
committees stems from the fact that at present there is no attempt 
to make one committee exclusively responsible for a given area of 
affairs. Itis possib le for more th: an one committ: e to have a legitimate 
interest in the same field; but if specifically we spell it out that there 
should be exclusive jurisdict ion in one, presumab ly the other com- 
mittees would have no jurisdiction in that particular field. 

Senator HAYpEN. That is all. 

Senator Carison. Mr. Berkovitch. 

Mr. BERKOVITCH. Congressman, addressing myself to one of the 
pecifie provisions in your p roposal, on page | of your statement you 
note that the bill you sponsor provides that any witness who gives 
testimony before the committee in an open hearing which reflects 
adverse ly on the character or reputation of another person shall be 
required to disclose his sources of information unless to do so would 
endanger the national security. 

I take it that the purpose of that is to assure, insofar as possible, 
the reliability of the evidence that is being given: is that correct, 
sir? 

Mr. Frectincuvuysen. That is correct. 

Mr. Berkxovircn. I would like to ask you this: Would you require 
that the disclosure of the sources be a public disclosure, or merely a 
clisclosure in private to the members of the committee ¢ 

Mr. Fretrncuvysen. I do not think it would be necessary to require 
a public disclosure. As long as the information was made available 
to people who could make legitimate use of it, to establish the authen- 
ticity and the reliability of the evidence, that would be sufficient. 

Mr. Berxovircn. Thank you. 

Senator Cartson. Judge Morris. 

Mr. Morris. Congressman, actually, if a witness does not disclose 
his source of information, he is not even giving evidence; is he? 
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What he says isn’t even evidence if he doesn’t give the source ? 

Mr, Frenincuuysen. Well, it has some probative value, in the pub- 
lie’s mind at least, if he _— 7 in the record. 

Mr. Morris. You mean he says, “Someone told me this,” and 
refuses to say who told eee. ¢ 

Mr. Frevincuvuysen. Again, in congressional hearings, we are not 
as strict as we are in judicial proce eedings. A good deal gets in the 
record which would be considered hearsay and perhaps could be 
objected to in a judicial proceecing. So, the fact that the source of 
information is not provided would not necessarily affect its influence 
on a committee or the general public. 

Mr. Morris. Do you know of any committee that would take testi- 
inony of that nature, namely, the testimony of some witness who says, 
‘Well, someone told me,” and then refuses to say who told him? 

Mr. Frevincuvuysen. I think often the question is not asked. In 
inany cases the witness takes it upon himself to make statements with- 
out substantiating them. Frequently they go into the record without 
being questioned. 

Mr. Morris. Thank you very much, Congressman. 

Senator Cartson. We thank you very much for your appearance, 
Congressman. 

Mr. Frecincguuysen. Thank you, Mr. Chairman. 

Senator Cartson. The next witness will be Representative Jacob K. 
Javits. of the State of New York. 

Congressman, do you object to being sworn ? 

Mr. Javirs. Not at all. 

Senator CARLSON. Do you swear the test iImony you are about to give 
is the truth and nothing but the truth, so help you God ¢ 

Mr. Javirs. I do. 


Senator CaRLSonN. You may proceed in vour own way, Congressman. 


TESTIMONY OF HON. JACOB K. JAVITS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr, Javirs. Mr. Chairman, [ shall try not to make my testimony 
cumulative. 

L have had the advantage of hearing the test imony of my colleague 
from New Jerse) , and also that of Mr. Angell. 

First, a personal word, Mr. Chairman: I have been in this subject 
for a very long time, since 1947, and, as a matter of fact, without elaim- 
ing any pride of authorship, because I am sure others thought of it 
when or before I did, I introduced the first resolution for a joint com- 
mittee in 1947, House Joint Resolution 267, pursuing the same idea 
generally that Mr. Frelinghuysen has spoken of so well, and also spon- 
sored the rules of procadiine dleve loped by the Bar Association of the 
City of New York in 1948 in a bill which I introduced in successive 
Congresses since that time. 

Now, Mr. Chairman, I would like to address myself to two points, 
which I don’t think are cumulative in our discussion here. 

First, the responsibility of the whole Congress on this subject; and, 
second, what it has meant to our foreign policy, because I happen to 
be a member of the Committee on Foreign Affairs. 

It seems to me the time has come, Mr. Chairman, for the whole Con- 
gress to gain control over these investigations which have been handled 
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separately by committees of the House and Senate, and indeed, by 
some subcommittees. 

Now, one thing I think we all agree on, and that is the essential 
power of legislative investigation is one of the primary safeguards of 
our freedom. We need reforms to preserve and protect this power 
because it has suffered grave blows in the public esteem, and we know 
from experience when “that happens efforts may be made to invade 
the power, and I think it is fair to say, Mr. C hairman, in our history 
of society, for many centuries, we have had tyrannies of all kinds, 
tyrannies of the legislature as well as tyrannies of the executive and 
the judiciary, and we certainly in our country, I think, as Members of 
Congress, are very vigilant to be sure that we are not perpetrating 
any tyrannies ourselves, and this process of self-examination which 
this committee is engaged in, I think, is extremely useful and im- 
portant on that score. 

Now, as the practice has been so far, once authorized and supplied 
with an appropriation, present congressional rules and practices, in 
effect, release congressional investigating committees from effective 
control by the very bodies which created ‘them; and to deal with that 
situation, I think there is no question about the need for statutory 
rules of fair procedure. 

I have also made the other suggestion which Mr. Frelinghuysen has 
talked about, for a joint committee on internal security, and before 
going into that, there is one thing on that score that I would like to 
develop further. 

I would like to say a word about the general policy involved. The 
investigations have, in effect, turned into compelling forces shaping 
national policy and, as to individuals, they have turned into prosecu- 
tions, because the public and business people, et cetera, impose sanc- 
tions on those who are adversely named. 

You don’t need to be sentenced to jail here. You lose your job and 
you suffer ostracism in your community. We might say, “Well, the 
investigation does nothing but bring about an exposure of facts,” but, 
as a matter of fact, it imposes very severe penalties on individual 
human beings. 

[ noticed, for example, in one case, which I just happened to look 
at the newspaper clipping, that Senator McCarthy said a certain 
professor in a university should be fired. Well, that is a pretty heavy 
sanction for what takes place before a congressional committee. 

Now, also, I think one of the things we have got to provide for is 
some way of appealing from practices which are contrary to the rules 
of fair procedure or we have got to get a form of organization which 
will put the whole prestige of the Senate and the House of Representa- 
tives behind the particular investigations which they have authorized. 

Now, right now we have had an enormous impact of these investiga- 
tions on our allies in the free world, and neither House of Congress 
can afford to entrust unconditionally to committee investigations, and 
even the subcommittees, this kind of power. 

Let’s see what that impact has been. First, there has been an enor- 
mous impact upon the morale and effectiveness of the Foreign Service. 

You gentlemen, I am sure, may have noticed a few months ago a 
number of ex-Ambassadors, ex-Ambassador Armour, ex-Ambassador 
Grew, wrote in a letter to the New York Times if we didn’t watch 
ourselves, we would have a Nazi-type Foreign Service, because our 
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Foreign Service people would be afraid to think or make any inde- 
pendent decisions or say some things which might be unpopular 
[ ecause they happened to be true in their particular areas. 

Then, also, our education and information and intelligence agencies 
have been very seriously affected in their operations. 

We see an evidence of that in a great body created by the Congress. 
Mr. Hoover’s Commission is now going into the CIA, the whole prob- 
lem of the CIA investigation, and I don’t think there is any secret 
about the fact it is doing it to head off one of these forays of the same 
kind that we have just had for the Department of the Army. 

Now, in education and information we had this whole matter of 
the books which were on the shelves of the United States Information 
agencies abroad, which brought on the President’s own remark about 
“don’t follow the bookburner,” and we had the interrogations of men 
like Reed Harris, of the United States Information Service, which 
shook the confidence of employees of that Service in the fact that they 
could do their job with initiative and serve the country in the way 
they saw fit without having their motives impugned. 

As a matter of fact, the Presbyterian Church said that in these in- 
vestigations treason was being confused with the sin. 

The impact upon the armed services is yet uncalculable, but it cer- 
tainly hasn’t done our country any good in the world, nor has it done 
our Army Establishment any good to have Army generals treated 
like privates, or to have the controversy we have seen in the recent 
hearings. 

In addition, we have gone into the field of higher education with a 
definite impact upon them and fear in many professors and teachers 
to teach the facts about communism, which our young people certainly 
need to know if they are going to fight it. 

We have had the foray into religion, which was mentioned here 
this morning, in connection with matters affecting Mr. Matthews and 
other similar situations. 

Excesses in congressional investigations of communism and sub- 
version have materially affected us in the cold war abroad. 

I have mentioned already the controversy regarding the Depart- 
ment of the Army. The controversy about the trip of investigators 
from Senator McCarthy’s subcommittee to Europe in 1953 is well 
known, and I have spoken of the ex post facto criticism of members 
of the Foreign Service, and we now have a considerable embroilment 
about whether scientists think they would like to work for the United 
States, with their associates protesting bitterly against the security 
regulations and the way we have been administering them, in addition 
to their investigations before congressional investigating committees. 

There is certainly great possibility in these investigations for deep 
conflict between the Congress and the executive departments. 

Now, I realize, and everybody of experience realizes, that you can’t 
handle these investigations politically, but you can handle them 
fairly, and I think that distinction has got to be very much made. 

You don’t have to have kid gloves, but you can proceed with fairness. 

Judge Medina, in the prosecution of the 11 Communist leaders in New 
Y ork showed that, and some of the other judges who have proceeded 
with courage and at the same time with unparalleled fairness. 

I would like to inject here a word, if I may, Mr. Chairman, that the 
Jenner committee of the Senate has, I think, shown a pretty good rec- 
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ord on that. score itself, certainly in this Congress, and Judge Morris 
and 1 debated that issue on television one day, and that is one of the 
things we can very readily agree upon. 

Now, Mr. Chairman, there seems to be a great area of agreement 
among Members of the House and the Senate that rules of procedure 
are vitally needed, and I would just like to make a comment or two, if 
I may, on this question of rules and procedure, in a very specific direc- 


tion. 

There has been a great deal of controversy about 1-man committees, 
l-man hearings, and I would like to point out that the code of fair pro- 
cedure for legislative hearings by the State of New York very recently 


considered by the legislature, deals with this question of 1-man hear- 
ings also, and barred them in the case of certain State commissions. 

In addition to tl L would lke to point out, as early as 1950 the 
Senate C ommittee on ‘3 abo and Publie Welfare adopted rules of fair 
procedure which also ruled out one-man committee hearings. 

| would like also to call attention to the fact that the committees 
investigating commu! ism and subversion have rules. The question, 


therefore, 1s, “What happens to those rules?” 

I would like to give the committee a little example of what happens 
to those rules. 

Now, let’s take Senator McCarthy’s subcommittee, which has come 
in forsomuch prominence. Rule 6 of that subcommittee—and I have 
it before me—says as follows: 

Rule 6. All testimony in executive session shall be kept secret and will not be 
released or used in public session without the approval of the majority of the 
subcommittee, 

Yet, one of the great complaints made against that subcommittee in 
the Fort Monmouth investigations was the characterization of what 
took place in executive sessions, which was given to the press by the 
¢ at those particular hearings. 

(nother example, the Un-American Activities Committee, going 
over tomy own body, has arule which says that no major investigation 
shall be initiated without the approval of a majority of the committee. 
I hold that book right here, and it is their rule No. 1, and, nevertheless, 
one of the greatest criticisms leveled at that committee was when the 
chairman issued a subpena against a former President of the United 
States, on his own cognizance. Now, that is certainly a major investi- 
gatlo 

I am sure these examples demonstrate—and I am sure there are 
others; these aren’t the only ones, but they demonstrate—it isn’t 
enough just for the committee, itself, to have rules—you have got to 
have the whole backing of the House which created the committee 
behind the rules by making those rules statutory and by also having 
some way in whic h those rules can be enforced. 

Now, it is my deep conviction in this whole field, Mr. Chairman, 
that we have had so much experience now and that the question of 
excesses has become so controversial that rules of fair procedure, 
though they constitute an extremely desirable reform, which I hope 
very much this committee will report very favorably, are no longer 
enough to reestablish the prestige of this ty pe of investigation, which 
should certainly have well nigh universal acceptance in the country, 
and I do submit, Mr. Chairman, that the joint-committee idea is, in 
my opinion, the most promising. 


chairman, who was presiding 
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I think when you get into the thicket of a supervisory committee, 
like the Kefauver resolution does, you get into difficulties, in that 
individual members don’t very muc h like to have individual members 
sit in on judgment upon them. 

I at one time suggested that the Rules Committee of the House and 
the Senate—I put this in a bill of this kind—have appellate juris- 
diction. That seemed to be unpopular, and the member of every com- 
mittee feels that he is just as good as the members of the Rules Com- 
mittee; but I think the joint idea is the best we have been able to 
develop, and I have added to it this one point, which I think is ex- 
tremely important: That the joint committee not only function itself 
in this type of investigation, but that it have the power to recommend 
the delegation of investigations in particular areas or on particular 
subjects to other standing committees, and also that it have the power 
to recommend the creation of commissions or particular investiga- 
tions, and that would give it great flexibility, because we all know 
how busy we all are and often we just can’t attend long drawn-out 
earings like, for example, these Army hearings that Senator Me- 

Carthy was engaged in; and this would give the required flexibility 
to enable us to put the problem in the hands of one joint committee, 
with the highest prestige. 

I point out, Mr. Chairman, that the Joint Committee on Atomic 
Energy has done a superb job in a highly delicate and secret field, 
rather analogous, in my opinion, to this one. 

I point out also, Mr. Chairman, that the top one of these investiga- 
tions, the Gouzenko investigation in Canada, which indeed was sort of 
a plug pulled out of the drain that began to let all this stuff pour 
out that we have since heard about in our country and in other 
countries, that is, in Great Britain and in Canada, was conducted by 
a Royal Commission, the Royal Commission consisting of two justices 
of the supreme court. They did a superb job. The guilty were 
punished; the secrecy was maintained. The facts were unaltered, 
and duly reported to the public, and there were no excesses as far as 
I know which led to any complaint with respect to that investigation. 

So, I think, Mr. Chairman, the joint-committee idea is the best one, 
and the suggestion I have made for giving it flexibility, I think, deals 
with the main objection there could be to it that members of the joint 
committee would be just too busy to give the time it takes for these 
investigations. 

For example, the Stevens-McCarthy investigation should, in my 
opinion, and I am not trying to tell the Senate how to run its business, 
have gone to the Armed Services Committee, and under this proposal 
the joint committee could have directed that be done after perhaps a 

1-day hearing, which would indicate very clearly it was a matter 
pomnrae the Army and how the Army was being run. 

Thank you, Mr. Chairman. 

Senator Cartson. Congressman, we appreciate very much your 
statement. May I ask you, in view of your last statement, would it 
be the purpose of this joint committee to merely recommend who 
should hold hearings or would the joint committee itself hold hear- 
ings ¢ 

Mr. Javits. It could. The joint committee would have the primary 
jurisdiction in the field. 
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I would like to answer Senator Hayden by pointing out we don’t 
have much trouble about the committee to which a labor bill should 
go or to which a foreign affairs bill should go, because we have spe- 
cified the lines of authority by statute, and I think we can do exactly 
the same thing for a joint committee like this. 

The joint committee would have three alternatives, Mr. Chairman. 
lt could make the investigation itself. It could delegate the inves- 
tigation, with any conditions it thought proper, to a standing legis- 
lat ive committee. Or it could recommend to the Senate or the “House, 
as the case might be, a resolution which would result in the appoint- 
ment of a commission to conduct that kind of a hearing, with what- 
ever conditions the joint committee set. 

[It would have those three alternatives. 

Senator Cartson. Senator Hayden. 

Senator Haypen. I have no questions. Thank you. 

Senator Cartson. Mr. Berkovitch. 

Mr. Berxovircu. Just one question, Congressman. With respect 
to the enforcement of any rules that might be adopted, do you have 
any concrete suggestions as to methods for enforcing rules, giving 
a person aggrieved a remedy in the event he feels aggrieved ? 

Mr. Javits. I think the remedy, the best remedy, for enforcing rules 
is the right of every Member of the Senate and the House of Repre- 
sentatives, respectively, if he has a mandate, in other words, if he 
has a rule of his particular House—to bring the matter up before 
his House for appropriate action. 

I think Members have got to be held responsible for their acts, and 
[ believe that it is a perfectly valid ground to ask the Senate or the 
House to discipline any Member when that Member has violated the 
rules of that House with respect to the operations of any committee. 
I think that is legitimate, and I think it would be extremely salutary 
for our country if the House and Senate actually did take disciplinary 
action In appropriate cases. 

Mr. Berxovitcu. Thank vou. 

Senator Carison. Judge Morris. 

Mr. Morris. Congressman, in your prepared statement, you have 
made reference to several abuses. This committee, the subcommittee 
of the Rules Committee, has the obligation of looking into these con- 
crete cases that are mentioned by the various Senators and the public 
organizations that appear here, and you mentioned the book-burning 
episodes involving the libraries of the United States Information 
Agency abroad, the ex post facto criticism of members of the Foreign 
Service, which was condemned by several former Ambassadors. I 
wonder if, in aiding the committee to look into concrete cases, you 
could tell us exactly what you have in mind there, Congressman. 

Mr. Javits. Yes; certainly. 

Mr. Morris. You understand our obligation is to look into these 
things so we can give a report on these alleged abuses. 

Mr. Javits. Exactly. I think that is perfectly right. I think, 
Judge, you asked me the same question when we debated this ques- 
tion together. As far as the book-burning situation is concerned. I 
believe the way in which the hearings were handled and the criticism 
which was leveled at the United States Information Service made 
it take thousands of books off the shelves of the libraries abroad 
which had a perfectly proper place there as representing the com- 
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posite thinking of the people of the United States; now, that doesn’t 
aera mean that they should have left a book on the shelf by 
Author A and taken a book off the shelf by Author B, but it does 
mean, and you can ascertain this by calling the agency, that, in my 
opinion, the agency took a great many books off the shelves which 
in their best judgment, as people who were administering a program 
for the United States, belonged in the United States Information 
Service libraries abroad. They took them off the shelves only because 
they were afraid of the congressional repercussions as manifested by 
the investigating committee’s attitude, and they just used the sword 
and cut them right off. 

Now, that is — burning episode, and I think if the commit- 
tee is interested in going into that, they could get clear testimony 
to that effect dios the United States Information Agency. 

Now, as to the ex post facto reports of the Foreign Service, I would 
like to see this committee call the high officials of the Foreign Service, 
now retired—Armour, Grew, Bliss, P hillips, and Shaw. These were 
the five who wrote the letter to the New York Times, published Janu- 
ary 17, 1954. They point out the fact that the members of the For 
eign Service were called up and ordered to account for what they 

said, say before the conquest by the Communists of the mainland of 
China, when this was their duty—it was their responsibility to do it— 
yet their motives were impugned and it was intimated they were not 
patriotic members, and that it inhibited the members of the Foreign 
Service from doing the kind of job which we must have in our For- 
eign Service if we are going to defend this country against the most 
mortal Communist threat to its security; and I think there, too, it 
would be a splendid thing if this committee could call these five men 
and have them cite by book and by individual case the cases which 
gave them this view. 

I think the whole matter of the confirmation of Ambassador Bohlen 
by the Senate raised very seriously that kind of question. I think 
the whole controversy about Mr. Davies raises very seriously that 
same question. 

Now, these are the types of instances I had in mind when I made 
that statement. 

Mr. Berxovircn. Congressman, not te hold you too long, but-—— 

Mr. Javirs. Well, Mr. Celler is waiting. 

Mr. Berxovircn. With respect to the remarks just concluded, 
take it your criticism is directed more toward the area of these in- 
vestigations than at the precise procedure. What you have cited here 
are instances where you have criticized the object of the investigation 
and the area of the investigation, rather than the precise procedures 
employed by the committee. If I am mistaken, I would like to have 
you clarify that. 

Mr. Javirs. I think it is very important to point out that the pro- 
cedures are wedded to the ambit of the investigation and the chair- 
man of the investigation. Some of the points I ‘made go to the joint- 
committee idea, because | believe that will have the greatest prestige 
and weight behind it, and the greatest amount of concern for the 
total national interest and responsibility, rather than a particular 
search for a particular sensational case which will make the press of 
the country. 
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As to the rules of procedure, I think that will definitely put the 
Senate and the House of Representatives respectively behind the fact 
they want these investigations conducted with dignity and with re- 
spect for the indivi lual, as well as respect for the interests of the 
country, and will in that way inhibit reckless forays, which I think 
have resulted in real mischief to the national interest. 

Senator Cartson. Congressman, we appreciate very much your 
statement here this morning. 

Mr. Javirs. Thank you. 

Senator Cartson. It has been very helpful. 

Mr. Javirs. Thank you. 

Senator Carison. The next witness will be Mr. Emanuel Celler, a 
Representative from the State of New York. 

Representative Celler, do you object to being sworn ¢ 

Mr. Cetier. Not at all. 

Senator Cartson. Do you promise and swear the testimony you are 
about to give is the truth and nothing but the truth, so help you God? 

Mr. Creuxer. I do. 

Senator Cartson. Mr. Celler, you may proceed in any way you 

‘are to, and I wish to state we are very happy to have you, and I, 
os rsonally, am because it was my privilege to serve 12 years with you 
over on the House side, and I am familiar with not only how hard 
vou work, but how effectively you work. 


TESTIMONY OF HON. EMANUEL CELLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Cetier. It is nice to have you say that, and I assure you those 
sentiments are reciprocated with reference not only to yourself, but 
my distinguished, not old colleague, voung colleague, ¢ ‘arl Hayden. 

Gentlemen, the adoption by the Congress of a code + fair committee 
procedure has become a necessity. At stake is the investigative power 
of the Congress itself. During most of the discussions around the 
subject, the rights of witnesses have received the greatest emphasis. 
What has been lost sight of is the damage that is being done to this 
vital function of Congress itself by the absence of a uniform code of 
investigative proc edure. 

As the respect for the findings of congressional investigating com- 
mittes diminishes, to that degree the investigating function of Con- 
gress is vitiated. This, in turn, destroys the possibility of proper 
and effective legislation. It breeds indifference to congressional ex- 
posure of executive wrongdoing. 

The formulation of a code : applic ‘able to all committees is no more 
than the articulation of good commonsense. As statutory law de- 
fines moral behavior to whic h decent instincts subscribed long before 
it was written into the law, so a code sets forth standards known to 
and adopted by most of us long before the cry arose that the Congress 
itself place formal curbs about its investigating committees. 

There have been both justified and unjustified accusations of the 
abuse by committees of their investigating powers. Because the pro- 
cedures have been loose and indiv idualized, it has become most diffi- 
cult for the people to understand the merits or otherwise of these 
accusations. It 1s in this that we find our greatest necessity for the 
adoption of standards. 
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The investigative instrument is a delicate and complex one. It 
involves at times balance of powers among the three branches of Gov- 
ernment. It enters at times, the as yet undefined areas of constitu- 
tional law. It invades the rights of witnesses unprotected by such 
boundaries as our courts have accorded every witness before them. 

Since the investigating committee, therefore, treads so sensitive a 
path, and since, for good reasons or bad, it is subjected to never-ceas- 
ing criticism, the investigating committee for both the protection of 
its own vital operations and the rights of people before it, should in all 
good sense welcome the adoption of a uniform code. 

It is not enough to say that this committee is good or bad, for the 
very vagueness of the accusations serve only to impede. A code of 
fair committee procedure would make the criticism detailed, concrete, 
and would hold the accuser and the accused accountable in unmis- 
takable terms. It is time we got out of this morass of generalized, 
packaged criticism, which is choking the sense out of public appraisal 
of the investigating function of the Cc ongress. 

We find now that investigating committees of C ongress are either 
on the offensive or defensive. It is not my contention that the adop- 
tion of a code would put at rest all questions concerning the conduct 
of an investigation. It is, however, the first big step toward the 
clearing of the atmosphere. It cannot, of course, eliminate abuses; it 
can, however, curb them. 

For those who have so abused the powers accorded them by their 
position as committee chairmen or members, a code cannot give them 
the morality they lack; it can only give them the road blocks. 

Because the so-called Ten Commandments have been violated re- 
peatedly is no reason to do away with the Ten Commandments. 

A code cannot inherently make a bad man a good man, nor can a 
code of fair procedure for committees convert a bad chairman to a 
good chairman, but the evil can be lessened, if not curbed. 

An incorrigible chairman might continue on his abusive way 
whether we have codes or not. We might have situations like the 
so-called Fisher case, the Moss case, the General Zwicker case. 

As the previous witness stated, the remedy must ultimately he with 
the Members of the House and the Members of the Senate, themselves. 
They are the judges of the fitness of the qualifications of any of their 
Members. 

A code, however, that is cumbersome and unworkable would be far 
worse than none. A code of fair committee procedure should include, 
I think, the following: 

1. It should safeguard against a one-man committee whenever there 
is a compelling of testimony by use of the subpena. 

2. The issuance of subpenas should be made only with the consent of 
the majority of the committee. 

3. The right of witnesses to effective counsel should be guaranteed, 
ine rene the right of counsel to address the committee. 

4, Majority consent to the reve: iling of testimony taken in executive 
session. Portions of the testimony should not be given out of context. 

I have presided over numerous committees and I have never yet 
issued a subpena without the consent of my full committee. 

_T admit it is very difficult to keep secret that which occurs in execu- 
tive session. I am reminded of the story about the old lady who says 
“You know, I can keep a secret, but the people I tell it to can’t.” 
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We always have that difficulty in executive sessions, whether we have 
it in connection with investig: mee committees or the standing com- 
mittees. You will always hi ave that difficulty, but a code might modify 
and minimize the abuse that we know is prevalent down here of divulg- 
ng what happens in committee. 

5. No witness shall be forced to testify before television or broad- 
casting apparatus. 

I say “forced to testify.” 

6. A witness should be advised within a reasonable time of the 
nature of the evidence he will be called upon to give. 

7. A witness who has been adversely affected by testimony given 
before a congressional investigating committeee should be given the 
op portunity to be heard. 

8. No hearing shall be held away from Washington without major- 
ity consent of the committee. 

Now, I want to say, in that connection, a committee now functioning 
held three committee hearings, particularly in districts where the one- 
man chairman of the subcommittee of that committee was conducting 
his own campaign for reelection. If there had been an attempt to get 
the views of the full membership, I think those hearings would not 
have been held in those particular districts, which were for the per- 
sonal aggrandizement of particular members. 

I submit, however, that the enactment of a code of fair committee 
procedure in and of itself would not suffice in the one area which has 
given rise to the greatest amount of criticism, and that is in the area of 
the investigations of subversive activities in the United States. 

In May 1953 I introduced a joint resolution to establish a joint 
committee on subversive activities. I am pleased to see that before 
you is a similar bill, Senate Joint Resolution 157, introduced by 
Senator Hendrickson. I emphasize now, a year later, the réasons 
for the introduction of this legislation. 

We are dealing, when we investigate subversive activities, with 
material that carries within itself the impetus toward sensationalism. 
[t is headline stuff, whether the members will it so or not. It is within 
this area that we need most a sense of proportion as well as a cen- 
tralized, concentrated, and rational approach. 

In the area of the investigation of subversive activities, we see 
not only duplications of staff, moneys appropriated for the same pur- 
pose to a variety of committees, a rivalry among committees work- 
ing in this area, but also the use and reuse of identical witnesses, the 

appearance and re: appearance of the same names. It is an unhealthy 
waste of money, motion, and energy, a retracing of steps gone over 
so many times anda dissipation of the results of such mighty ‘laboring. 

We have seen a process of one committee nibbling at one facet and 
another nibbling at another facet, and often committees nibbling 
at the same tidbit together. This is to minimize the importance of 
the work to be done in this area, and this is to deprive it of vigor 
and thoughtfulness. A joint committee on subversive activities can 
best see the picture and see it whole. 

It is, gentlemen, the shortest distance between two points—the direct 
line from inquiry to effective action. The present existence of mul- 
tiple committees with presumably the same objective finds us run- 
ning around in circles. 
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If this is a serious question, then most certainly it merits the most 
serious of treatments. We have established, as was indicated by 
Congressman Javits, my distinguished colleague from New York, a 
joint committee with reference to atomic energy matters. We have 
done so with respect to economic policy. Since this is the area, 
subversive activities, which has proved most controversial in domestic 
quarters, we must approach it sensibly and responsibly, directly, and 
rationally. 

Factually, it is in this area we find that the investigative power of 
Congress has been brought into question and subjected Congress to 
ridicule. One of my constituents has told me that in watching the 
activities of the various committees investigating subversive activi- 
ties, he has felt like a spectator at a ping-pong game. 

Incidentally, the prominence, naturally, given, shall I say, the circus 
and hippodrome performances of some committees has distorted out 
of all proportion the importance of those committees. 

For example, when I was in India last fall, I heard on several 
occasions this statement : “I understand, Congressman, you have three 
branches of Government of the United States.” 

I said, “Yes.” 

He said, “I understand you have the executive; you have the ju- 
dicial, and you have the investigative.” 

That gives you some idea of what is happening, the misshapen 
notion that foreign people are getting of what is happening here 
in Washington. 

In establishing such a joint committee on subversive activities, giv- 
ing it exclusive jurisdiction insofar as the Congress is concerned, to 
make investigations of all subversive activities, we would at last 
make much sense in an area that heretofore has created greater dis- 
unity, aroused more passions, brought forth more confusion and 
bitterness, than any other one single topic you can name, including 
taxes, Korea, and China. Were it a subject of passing interest, we 
could perhaps hope that time itself would bring it into proportion and 
clarity. Since, in the state of the world as it 1s today, it is a continu- 
ing subject, we need to invest it with the greatest care and thoroughness 
we can give it within the framework of our Congress. 

I ask you to consider this proposal most thoroughly. The adoption 
of this proposal, together with a code of fair committee procedure, 
would I submit, in the end strengthen the work of the Congress, pre- 
serve its investigating powers, and keep the Congress master of its 
own house. 

Senator Carson. Congressman, we appreciate very much your 
statement this morning. 

Senator Hayden. 

Senator Haypen. One can readily understand that, while we were 
engaged in war and had the Soviet Union as an ally, trust was placed 
in those people, and abusing this trust Communists infiltrated into 
our Government. Undoubtedly, the efforts made in the Congress to 
expose this type of subversive activities was highly important; but 
has the Congressman from New York considered that possibly the time 
has arrived for the control of subversive activities to be turned over to 
the executive branch and for Congress, for a time at least, to abandon 
this field which has resulted in so much discord among us? 
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Mr. Ceuier. I am in thorough accord with the distinguished gentle- 
man from Arizona, but I don’t think your wish and my wish in that 
regard will be accepted. There will be these investigations going on. 
The temper of the Nation has been so developed in its hostilities and 
its impassioned, emotional animosity toward communism and spies 
und espionage and sabotage, that the country might not be in a mood 
to accept what you and I deem to be most logical. 

I think it is most logical to leave it to the executive branch of the 
Government now. We have done enough of it, I agree with you, but 
I don’t think you would get that accepted ; and since you won’t get 
that idea acc epted, and you are going to have investigating committees, 
let’s have 1 joint committee of both Houses, say, of 14 members s, 7 of 
the House and 7 of the Senate, and 4 of the majority party and 3 of the 
minority party of each body, so that it can be concentrated. 

There wouldn’t be that duplic ation we know. I remember one time 
we had eight committees in both the House and Senate investigating 
subversive activities. That is too many. 

Senator Cartson. Mr. Berkovitch. 

Mr. Berxovircu. I have no questions. 

Senator Caritson. Judge Morris. 

Mr. Morris. Yes. Congressman, may I ask you one question in 
amplification of the question Senator Hayden asked. 

The Internal Security Subcommittee of the Senate unanimously, 
by 5 Republicans and 4 Democrats, and when the Democrats con- 
trolled the Senate, it was 4 Democrats and 3 Republicans, both reports 
unanimous, indicated that even though there was extensive evidence 
that Communist agents had penetrated the executive branch of the 
Government and the congressional branch of the Government, and 
that evidence was disseminated to the proper agencies in the executive 
branch of the Government, nothing was done about that evidence 
until the facts were brought out by the congressional committees; and 
I think the Senate Internal Sec urity Subcommittee, by a 9 to 0 vote, 
came out with this unanimous report that that was the fact. 

Would you try to square that, Congressman, with that last bit of 
testimony ¢ 

Mr. Cetxer. I don’t agree with the report of the Internal Security 
Subcommittee. That is all. I am in emphatic discord with them. 
I don’t think that is true. I think the executive branch of the Govern- 
ment is very active, and I am perfectly willing to have spies tracked 
down domestically by the FBI and outside the country by the CIA. 
I think they are doing a magnificent job in that degree. 

don’t agree with that report, and I don’t necessarily recede in 
view of the committee you mentioned. 

Senator Cartson. Congressman, we appreciate very much that you 
have taken your time to come over here and testify before this 
committee. 

Mr. Cetier. I have been happy to do so. 

Senator Cartson. We appreciate very much your statement. 

The next witness will be Mr. Irving Ferman, of the American Civil 
Liberties Union. 

Mr. Ferman. Mr. Chairman, I would like to defer to Judge Rose, 
who is in from Boston and wishes to make a train back to Boston. 

Senator Cartson. Under those circumstances, we will call the Hon- 
orable David A. Rose, of the American Jewish Committee. 
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Judge Rose, do you object to being sworn 
Mr. Rose. No, sir. _ ¥ : 
Senator Cartson. Do you promise the testimony you are about to 


give is the truth, the whole truth, and nothing but the truth, so help 
you God? 


. 


Mr Roser. I do. 

Senator Cartson. I would like to suggest—you may proceed in any 
way you care to—the committee is trying to accommodate these folks 
from outside as much as we can, and we would appreciate your help- 
ing us as much as you can. 


TESTIMONY OF DAVID A. ROSE, REPRESENTING THE ANTIDEFAMA- 


TION LEAGUE OF B’NAI B’RITH AND THE AMERICAN JEWISH 
COMMITTEE 


Mr. Ross. I will, sir. 

My name is David A. Rose. I am appearing here this afternoon on 
behalf of the Antidefamation League of B’nai B’rith and the Ameri- 
can Jewish Committee. 

I am a member of the Massachusetts bar and have the honor of serv- 
ing as a justice of the Dorchester municipal court. 

I am chairman of the national civil-rights committee of the Anti- 
defamation League of B'nai B’rith and a member of its national 
commission. 

B’nai B’rith was founded in 1843, and is the oldest civic organiza- 
tion of American Jews. It represents a membership of over 350,000 
men and women and their families. 

The Anti-Defamation League was organized in 1913, as a section of 
the B’nai B’rith in order to cope with racial and religious prejudice 
in the United States. The program developed by the league is de- 
signed to eliminate and counteract defamation of and discrimination 
against the various racial, religious, and ethnic groups which comprise 
our American people; counteract un-American and antidemocratic 
activity ; advance goodwill and mutual understanding among Ameri- 
can groups; and encourage and translate into greater effectiveness the 
ideals of American democracy. 

At its 40th annual meeting, held in Washington, D. C., on November 
20-23, 1953, the National Commission of the Anti-Defamation League 
of B’nai B’rith approved a resolution on freedom of expression, the 
salient portions of which I should like to read to you: 

The Communist conspiracy to destroy democracy in the United States compels 
our Nation to mobilize its strength to defeat this subversive weapon of a hostile 
foreign power. To this end, increased Government vigilance and prosecution, and 
aroused public understanding of the menace of communism, and its devious tactics 
of infiltration are necessary if this Nation is to preserve its traditions and its 
liberties. But these necessary measures can and must be taken without tres- 
passing upon our traditional civil liberties, and without needlessly imposing upon 
the American people a climate of blanket suspicion, anxiety, and fear. * * * 

In recent years there has developed a tendency which has brushed aside the 
classic American safeguards of human liberty—painstaking investigation, fair 
and impartial hearing, the right to confront and cross-examine one’s accusers, 
and the presumption of innocence until guilt is proven. * * * We urge that 
Congress and its committees engaged in their important tasks reexamine the tech- 


niques and procedures currently employed to insure the preservation of tradi- 
tional safeguards and individual freedom and liberties. 
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The American Jewish Committee, organized in 1906, was incorpo- 
rated by an act of the Legislature of the State of New York. At its 
47th annual meeting, held in New York on January 29-31, 1954, a 
statement was adopted on civil liberties, which terminated with the 
following: 

We therefore propose that the American Jewish Committee continue and expand 
its program in defense of our basic liberties and we urge all Americans and our 
Government not only to act vigorously to root out the threats of communism, 
but also, with like vigilance to counteract all infringements of individual freedom 
and other practices which tend to convert our democracy into a regimented 
society. 

During the 48 years of its existence the American Jewish Committee 
has held that the welfare and security of Jews in America are insep- 
arably linked to the preservation of constitutional guaranties for all 
Americans. For this reason, the American Jewish Committee has on 
many occasions fought in defense of civil liberties. 

Both organizations for which I have the honor to speak today are 
acutely conscious of the grave threat of totalitarianism of the right 
and left, and of the versatility of those who promote such aims. For 
many years our agencies have, in the ways available to them, tried to 
combat the development of subversive concepts both here and abroad. 
Consequently, we applaud and support effective use of government 
power to counteract totalitarianism, its principles and practices, both 
internally and externally. 

_ One such tool, the congressional investigation, can, when employed 

irly, be a potent offensive and defensive weapon. It can render a 
unique and invaluable service in finding and exposing insidious and 
subversive activities not otherwise reachable, through the use of its 
powerful subpena power. 

In recent years, however, a few congressional investigating com- 
mittees have caused alarm, among even the most ardent. supporters 
of such inquiries, through adoption and pursuit of unfair procedures 
which the sound and commendable legislative purposes of investiga- 
tion neither require nor justify. The methods of some of those com- 
mittees have served to transform much that is otherwise innocent or 
merely nonconforming conduct into suspicious or treacherous be- 
havior. 

For these reasons, we strongly favor the creation of uniform rules 
for fair conduct for legislative committees. But still another com- 
pelling reason exists. 

The Congress of the United States is the fountainhead of our 
statute law, enacted under the Constitution. But its Members, as 
lawmakers, perform much more than the classic role involved in 
carrying out the legislative function delegated to them. They are, at 
least equally importantly, required so to comport themselves as to 
inspire respect for the laws for which they exact compliance from the 
people. 

Fairness of treatment by all arms of the Government is the heart 
of the due process of law guaranteed to all by the Constitution. There- 
fore, if obedience to the Constitution and law is, as it must be, de- 
manded of the people, the lawgiver should be expected to be exem- 
plary in his official behavior—not the least of which is the fairness 
of procedures he adopts in investigating the behavior of his fellow 
citizens. 
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The power of Congress to conduct investigations springs from that 
broad, basic grant of legislature authority in article I of the Con- 
stitution which provides that: 

All legislative power herein granted shall be vested in Congress * * * 


Implicit in these powers are: (1) the gathering of facts and infor- 
mation upon which to predicate legislation; and (2) the examining 
into the administration of existing statutes. 

No one today seriously questions that sound reasons and historical 
precedents exist for the Congress to have and exercise the power to 
conduct investigations as an aid to it in performing its basic lawmak- 
ing mission. 

There are no express constitutional regulatory provisions affecting 
this congressional power, and legal restraints cannot be established, 
except by the Congress itself or possibly when a committee attempts 
to exceed the boundaries of its substantive jurisdiction. 

The courts have refused to intervene, except to protect individuals 
against punishment, where abuses have been committed in the course 
of the investigation. The executive likewise cannot set limits to the 
congressional investigating power, except with respect to the avail- 
ability of its own records and personnel to congressional subpena. 
The problem then rests squarely on the shoulders of the Congress 
itself. 

The Congress, however, is not unique in this concern with self- 
discipline. At least theoretically, each of the major branches of the 
Government, though subject to checks, could do some considerable 
damage to the American system of Government by failing to exercise 
self-restraint. 

The Supreme Court, for example, has adopted and followed several 
principles calculated to define how it will exercise its own power. It 
has refused to decide moot questions, and required issues to be pre- 
sented to it only in real cases or controversies. 

It has refused to reach constitutional questions if the cases before 
it could be decided on nonconstitutional grounds. It has established 
i presumption of constitutionality in favor of Federal statutes. It 
has used its power to grant or refuse review so as to avoid encroaching 
on the other branches of the Government. 

It has refused to allow itself to become involved in issues it considers 
to be political. Notwithstanding its express disagreement with con- 
gressional policy in certain immigration matters, the Court repeatedly 

and often has refused to intervene because it believes Congress has 
ple nary jurisdiction in this field. 

The Executive, too, has historically exercised self-restraint. Be- 
cause the Executive power is vested in a single person who has 
immediate command of all the physical forces of Government, the 
Presidency has the greatest potential for tyrannical usurpation. 

Add to that fact that the President, elected by the people at large, 
has always been a popular national figure, and often leader of the 
political party in power at the same time, and we have the possibility 
of domination of the other branches of Government by the Executive. 

On a few occasions in our history, Presidents faced with emergen- 
cies, have expanded the dimensions of the Exee utive power, and the 
Supreme Court has confessed its inability to enjoin such action, or to 
order the President to perform his constitutional duties, as for 
example, in 1867 in Mississippi v. Johnson (4 Wall, 475). 
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Yet, despite the occasional threats of abuse, the Presidency has 
remained a constitutionally delimited office, because all of our Presi- 
dents have recognized the need for self-restraint and because of their 
passionate allegiance to the basic plan of our National Government 
as a coordinate system of three balanced branches. 

For another matter, it should be clear that under our system of 
divided powers, the determination of individual guilt, except in case 
of impeachment or of the eligibility of its own members, must never 
be the function, however incidental, of the Legislature or its com- 
mittees. 

Over the past centuries, our jurisprudence has obeyed a tradition 
and constructed a history of balancing the needs of the individual 
against those of society. Rules of evidence and separation of func- 
tions of prosecutor, judge, and jury, have evolved to assure a system 
of justice which is fair to both the individual and the community. 

Congressional committees are not, by their very nature, equipped 
to render sound judgments with respect to individual guilt or inno- 
cence. This is not, and never should be permitted to become, their 
function. This Was ret affirmed in 1945 in the case of United States v. 
Lovett (328 U.S. 303, 318), when the Supreme Court said: 

When our Constitution and Bill of Rights were written, our ancestors had 
ample reason to know that legislative trials and punishments were too dangerous 
to liberty to exist in the Nation of freemen they envisaged. And so they 
proscribed bills of attainder. 

It is by now notoriously known that among the unfair and unjust 
consequences of the conduct of some committees, not a few innocent 
persons have been charged with subversive activity, by accusatory 
witnesses who have been heard at length. But the accused either 
have not been afforded an opportunity ‘to be heard in defense or, if 
given that opportunity, are afforded it so belatedly that “the lie has 
traveled round the world while truth is pulling at its bootstraps.” 

Meanwhile, stigma stains the reputation of the accused, and the 
public mood, lashed by the times in which we live, impoverishes his 
remedies. 

The activities of congressional investigating committees, however 
sincere and zealous their endeavors to protect our national security, 
have been subjected to increasing criticism from responsible forces 
in our society most concerned with perpetuating our democratic way 
of life. 

The United States Supreme Court said recently in United States 
v. Rumely: 

We would have to be that blind court * * * that does not see what all others 
can see and understand not to know that there is wide concern, both in and out 
of Congress, over some aspects of the exercise of the congressional power of 
ated 

Rev. Henry Knox Sherrill, presiding aed of the Protestant 

oldens Church, said on November 10, 1953, that the Christian 

C Churet is opposed to trial “by uninformed public opinion; and to 

accusation by hearsay.” Bishop Sherrill made it clear that his at- 

tack was directed against those congressional committees that have 
been accused of tr ansforming i inv estigations into inquisitions. 
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The Reverend Dr. John A. Mackay, moderator of the Presbyterian 
Church in the United States, in his ringing letter of November 2, 
1953, said: 

Some congressional inquiries have revealed a distinct tendency to become 
inquisitions. These inquisitions, which find their historic pattern in medieval 
Spain and in the tribunals of modern totalitarian states, begin to constitute a 
threat to freedom of thought in this country. Treason and dissent are being 
confused. The shrine of conscience and private judgment, which God alone 
has a right to enter, is being invaded. Un-American attitudes toward ideas and 
books are becoming current. 

On March 11, 1953, the general board of the National Council of 
Churches of Christ in the United States adopted a policy statement 
on congressional investigations. Parts of that statement read as 
follows: 

Congress has the right and duty to make such investigations as may be neces- 
sary to secure the information upon which sound legislation may be based. 
Conspirators in any area of life who seek the violent overthrow of the Gov- 
ernment of the United States should be discovered, tried in American tribunals, 
and where found guilty, punished. 

No witness at any investigation should be denied fair and dignified trea 
ment. Having sworn to tell the truth, the whole truth, and nothing but the 
truth, he should be permitted the right of an uninterrupted initial statement of 
reasonable lenzth, since unlimited right of cross-examination by all members 
of the investigating committee is allowed. 

No committee should circulate on its letterhead, over the signature of its 
members or employees, unsupported charges against individuals or organiza- 
tions which it has made no effort to investigate or substantiate. 

The proper and essential function of congressional investigations must be 
preserved. It must be jealously guarded against abuse through methods that 
are now bringing it into disrepute. 

Enough has been said—here and elsewhere—to demonstrate the im- 
perative, almost desperate, need for regulation of this potent instru- 
ment of Government, so that the essential process of detecting sub- 
version does not lead to the enduring injury of innocent people. 

As far back as 1948 the Association of the Bar of the City of New 
York recommended the adoption of a code of procedures to govern 
congressional investigating committees. 

Recently, the New York County Lawyers Association and the New 
York State Bar Association announced that they joined the Asso- 
ciation of the Bar of the City of New York in its recommendation 
of the adoption of fair procedures for all legislative investigating 
committees. 

We do not propose to duplicate the contribution of bar associations 
by suggesting specific provisions which might be incorporated into 
such a code. That is within the special competence of professional 
groups. However, there are moral and ethical considerations which 
dictate that certain broad principles be incorporated in any code 
rec ee by this committee. They are: 

The scope of a congressional inquiry should be clearly defined 
Pe: the inquiry should be kept within the scope so defined. Both 
the Congress and the courts have been alert to prevent administrative 
agencies from engaging in “fishing expeditions.” Limitation upon 
the scope of the congressional inquiry, publicly announced, would 
serve to protect witnesses, since the Supreme Court has held in United 
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States v. Rumely that they may justifiably refuse to answer questions 
outside the scope of a committee’s purpose. 

I might say, parenthetically, it was refreshing to see that the unani- 
mous vote of the Republican policy committee had advocated the 
imitat ion of such a scope of the investigation. 

The ve ry essence of the committee proc ‘edure is to insure the 
op portunity for discussion prior to action and to guard against auto- 
cratic behavior by an individual member. Hence, no subcommittee 
should be permitted to function with fewer than two members present, 
preferably representing both major political parties. 

If the testimony received at sessions of any committee or subecom- 
mittee serves no legislative purpose and tends to injure the reputation 
of individuals, living or dead, its public release cannot reasonably be 
justified. 

In no case should a member of the committee or of the staff be 
permitted to issue a press release or public statement based on the 
testimony taken in executive session. If the material is to be released 
to the public, <r entire testimony should be released. 

I might say, in passing, also, that the substance of this proposal 
was approved uns ane by the Republican policy committee. 

There should be a clear definition of the witness’ right: to submit 
a statement of reasonable length: to question other witnesses who have 
impugned his character or behavior; and to introduce testimony on his 
own behalf. 

Similiarly, persons mentioned unfavorably in the course of con- 
gressional hearings should be so advised and given an opportunity to 
submit testimony in their own behalf. 

The Congress must appreciate that unrefuted or unexplained testi- 
mony received before its investigating committees can have a devastat- 
ing effect upon an individual’s reputation and even, if you will, on his 
ability to earn a livelihood. 

There should be an affirmation of the right of a witness to counsel 
of his own choosing, and a definition of the rights and duties of such 
counsel. 

5. Stenographic records of all testimony taken in hearings should 
be made available to the witness and to those whose reputations have 
been called into question. 

6. On occasions, some committee hearings have appeared to become 
spectacles rather than serious attempts to ascertain the facts. Radio 
and television coverage of hearings have tempted witnesses, and even 
some Members of Congress, to play to the public spotlight. We would, 
therefore, urge that, in order to expedite the serious and important 
work of congressional committees, no moving pictures, television, or 
radio broadcasting of committee proceedings be permitted while any 
witness is testifying—and this whether or not the witness has con- 
sented to such publicity. 

Individual guilt or innocence should not concern a congressional 
investigating committee, except to report possible violations of law to 
the proper law enforcement authorities. This is a matter for the 
Department of Justice, grand juries, and the courts, nor is the meting 
out of punishment the proper concern of a congressional committee. 
Hence, no committee should seek to induce an employer to — * an 
employee because the committee, or one or more of its members, reacts 


RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 233 


unfavorably to his testimony. This is a matter for his employer to 
determine. 

These, in broad outline, are procedural principles that we believe 
congressional investigating committees should respect. 

Finally, I plead for the adoption of rules that will serve the salutary 
purpose of reversing the drift toward a general loss of respect for 
individual rights. 

We are today engaged in a struggle with communism for the hearts 
and minds of men. These must be won f: airly. Our cause is just and 
it must always be clear that it is just. If there is one principle of 
democracy that is more fundamentally opposed to the principle of 
communism than any other, it is the principle that the individual i 
not a mere instrument of the state, but is a supreme end in himself. 

In a democracy the state serves the individual; under a totalitarian 
system, the individual is subservient to the state. 

In our unique society, the state cannot permit its legitimate concern 
ior security to destroy the rights and privileges of individual citizens, 
for when the individual suffers needlessly, democrac y languishes. It 
is both desirable and feasible that a balance be struck between the two. 

If the critical juncture is ever reached where the individual suffers 
chronically the denial of his basic rights, then our system will have 
become indistinguishable from the totalitarian society that it now 
opposes. 

By permitting unfair procedures, we are risking the loss of the battle 
to win the hearts and minds of those people elsewhere in the world 
who are watching anxiously to see whether the promises of our democ- 
racy will continue to be fulfilled or whether, under strain, they will 
succumb to expediency. 

I close with a quotation from the case of West Virginia State Board 
of Education v. Barnett, in which the United States Supreme Court 
said: 

If there is any fixed star in our constitutional constellation, it is that no official, 
high or petty, can prescribe what shall be orthodox in politics, nationalism, reli- 
gion, or other matters of opinion, or force citizens to confess by word or act their 
faith therein. If there are any circumstances which permit an exception, they 
do not now occur to us. 

Senator Carison. Judge Rose, we appreciate very much your taking 
the time to appear before this committee and give us this information, 
which is very helpful. I, personally, have enjoyed very much your 
statement. 

Mr. Rosg. Thank you. 

Senator Cartson. Senator Hayden. 

Senator Haypen. I want to reiterate what the chairman has said. 
You have really brought us some constructive suggestions. 

Senator Cartson. Mr. Berkovitch. 

Mr. Berxoviren. I think this is a clear, constructive statement, an? 
there is no question I could ask at this point. 

Senator Cartson. Judge Morris. 

Mr. Morris. Judge Rose, I wonder if you could tell us what investi- 
gating committee is involved in the Supreme Court cases you = 
I nak one of them was the UV. S. v. Lovett (328 U.S.) ; another v 
U.S. v. Rumely, and I think there were several other references. 

Mi Rose. The Rumely case, of course, involved the lobby investiga- 
tion, in which Mr. Rumely was held for contempt for failing to 
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produce the list of subscribers to his service, and the Supreme Court 
said that the investigation had gone beyond the scope of its purpose. 

Mr. Morris. That was which committee? Was that the Buchanan 
committee ¢ 

Mr. Roser. I think that is the Buchanan committee. 

Mr. Morris. And U.S. v. Lovett! 

Mr. Rosr. That arose out of, I think, the Dies committee in which 
three individuals—— 

Mr. Morris. Well, Judge, I just wanted to know which particular 
committees. 

Mr. Rose. I would say this, the case went up on evidence which had 
been originally produced by the Dies committee in the House, in which 
these three men were determined to be subversives, and then an act of 
Congress was passed which proscribed these men from receiving any 
compensation from the United States Government, except from mili- 
tary duty, and the Supreme Court said this, in effect, was a bill of 
containment. 

Mr. Morris. Thank you very much, Judge. 

Senator Cartson. We thank you very much, Judge Rose. 

Mr. Rosr. Thank you. 

Senator Carison. The next witness is Mr. Irving Ferman of the 
American Civil Liberties Union. 

Mr. Ferman, do you care to be sworn ¢ 

Mr. Ferman. Yes, sir. 

Senator Cartson. Do you promise and swear the testimony you 
are about to give is the truth and nothing but the truth, so help you 
God ¢ 

Mr. Ferman. I do, Mr. Chairman. 

Senator Cartson. Mr. Ferman, if I may be bold enough to suggest, 
I would urge that you put your statement in the record and give us a 
few comments on it because of the time. 

Mr. Morris. | think, Mr. Chairman, Mr. Ferman has just a 1-page 
statement. 

Mr. Ferman. Yes. 

Senator Cartson. All right; go right ahead. 


TESTIMONY OF IRVING FERMAN, DIRECTOR OF THE WASHINGTON, 
D. C., OFFICE OF THE AMERICAN CIVIL LIBERTIES UNION 


Mr. Ferman. My name is Irving Ferman. I am the director of the 
Washington, D. C., office of the American Civil Liberties Union. 

I am a lawyer by training and a member of the Louisiana bar. 

My appearance this morning I am presuming is an addendum to 
Mr. Angell’s eloquent testimony, based upon the firsthand observation 
of committee operations that my job has afforded me. 

I do not intend my brief remarks to be interpreted as minimizing the 
necessity for certain procedural reforms. What I would like to stress 
this morning, and urge the committee to study, are some of the prob- 
lems that are not easily solved by procedural reforms. 

In the investigative process, as has been emphasized by Mr. Angell 
this morning, we have one of the most essential safeguards for the 
assured promotion of the democratic process, both as a check on 
the executive and as a necessary adjunct of the legislative process 
per se. 
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This investigative process is really a form of government, and the 
difficulty that I see—and I see it as a difficulty—is to have imposed on 
this form of governmental activity the constitutional safeguards of, 
first, limited government; and, secondly, precisely drawn government, 
so that the citizen will be able to determine at all times what the juris- 
diction of a committee embodies. 

Our National Government is one of limiied powers. That per- 
haps is the most basic concept underlying our liberties. It can only 
govern in certain constitutionally design: ated area. But the problem is 
whether the congressional scope of inquiry is so limited. 

National problems, deserving of the most intensive investigation, so 
often fan out inte every phase of our life—into areas in which Congress 

cannot legislate. 

An example of this difficulty is the Senate Internal Security Sub- 
committee which has been charged with investigations into our in- 
ternal security, a problem rightfully concerning Congress. More- 
over, its mandate is based on an acknowledged legislative concern— 
the prohibition of acts aimed at overthrowing our Government by 
force or violence. An inquiry into such acts cannot avoid looking 
into the nature of certain associations involving politic al beliefs. 

However, the first amendment generally bars C ongress from legis: 
lating on matters dealing with politic: al beliefs. Yet, should not our 
legislature be given a free rein to investigate so basic a problem as in- 
ternal secur ity in all its facets, despite the fact that in some of these 
facets, such as opinion and belief, it is barred from Federal inter- 
vention ? 

In the congressional inquiries, we have a means for Government to 
be exercised. There are really no guaranties that the end to which 
it can be put will be good: and, like so many democratic institutions, 
we must have faith and hope in the good sense of our people and 
their chosen representatives. 

Senator Cartson. Senator Hayden. 

Senator Haypen. I have no questions. 

Senator Cartson. Mr. Berkovitch. 

Mr. Berxovircn. I have no questions. Thank you. 

Senator Cartson. Judge Morris. 

Mr. Morris. Mr. Ferman, do you have, in connection with your 
position in the Civil Liberties Union, a particular assignment in 
Washington with respect to congressional committees ? 

Mr. Ferman. Yes. One of my functions is to observe and report 
the activities of the committees as they bear on problems relating to 
individual liberty. 

Mr. Morris. And, as such, you have been, you might say, a first- 
hand witness to many of the investigations that have been conducted 
here in Washington? 

Mr. Ferman. Yes: 1 have, Judge Morris. 

Mr. Morris. Senator, may I point out the particular qualification 
of this particular witness, inasmuch as he has the assignment of 
watching particular committees perform here in W: ashington, and I 
wonder if I might, Mr. Chairman, and Mr. Witness, ask a few ques- 
cions about your own personal observations on the operation of the 
congr ession: ul Cc ommittees. 

Mr. Ferman. Yes, sir. 
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Mr. Morris. Mr. Ferman, do you find that the committees have 
been guilty, as frequently has been charged and as several witnesses 
who have appeared before this committee have contended, of going 
into the views and political opinions and the beliefs of individual wit- 
nesses, rather than undertaking an inquiry into the organizational 
connection of various individuals ? 

Is that clear? . 

Mr. Ferman. Yes; the question is clear to me, Judge Morris. 

I might say at this point I am somewhat heartened by the trend in 
committees investigating subversive activities to direct their injuiries 
and to direct their questions and to direct the wording of their ques- 
tions to acts and to associations. However, the line is admittedly very, 
very thin when one, on one hand, recognizes organizational associa- 
tions involve political beliefs, which we in the union feel represent 
an area which should not be the subject of congressional investiga- 
tion; on the other hand, associations in certain political groups can 
be construed as an act properly within the purview of a congressional 
investigation. 

The line is very. very difficult to draw, but I want to make par- 
ticular emphasis that in the form of the questions asked by several 
congressional committees I think there has been an attempt not to ask 
questions concerning political beliefs, but to emphasize acts, acknowl- 
edging, of course, the difficulty in drawing such a line. 

Mr. Morris. Mr. Ferman, have you been able to observe congres- 
sional committees with respect to their granting the right of cross- 
examination and the right of confrontation of witnesses? 

Have any of the committees that you have observed gone ahead in 
granting such rights to individual witnesses? 

Mr. Ferman. Yes. I think there hasn’t been as much cross-exami- 
nation and confrontation as I would like. 

Mr. Morris. You would like more than you have observed ? 

Mr. Ferman. Oh, yes; but I have observed some. I think it indi- 
cates a trend that I think should be recognized. 

I think even our worst problem, Senator McCarthy’s committee, 
has had a form of confrontation and cross-examination in some of 
his hearings, and so has the House Committee on Un-Americani 
Activities. A good number of their hearings have been based upon 
confronted testimony. 

I am not suggesting there isn’t still remaining a problem, but there 
has been much more confrontation and some cross-examination than 
has been realized by the critics of congressional investigations. 

Mr. Morris. Mr. Ferman, have you observed, as I have, in the 
various problems confronting congressional committees, a certain con- 
flict between two desirable trends? 

One is the trend, on the one hand, to preserve the anonymity and 
the identity of an individual who appears before a congressional 
committee in executive session and answers very candidly, “Yes; I 
have been a member of the Communist Party. I joined in 1938, 
stayed in the party for 7 years; then realized it was a totalitarian 
organization; it was doing damage to the free world, and I left that 
party,” and he testifies very candidly and fully before the subcom- 
mittee in executive session about many of the details of that par- 
ticular experience. 


RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 237 


Now, various committees, for the most part, have encouraged that, 
have encouraged men to come forward and, in executive session, tell 
the full story, being very candid, and they, themselves, have either 
commended the particular performance or else have reserved decision, 
feeling it was not for them to judge the propriety or impropriety of 
the man’s behavior. Meanwhile, he has given the committee evidence. 

Now, the committees have assured these people—at least from my 
own experience—that their anonymity would be preserved, that their 
identity would not be brought forth, because no purpose would be 
served in bringing out evidence about a man’s past activity, par- 
ticularly if he gives an indication that that activity is something in 
the past. 

Don’t you find there is a certain conflict between that and the situa- 
tion of forcing the identity of that man to be known, to have this 
man reappear before a congressional committee and then subject that 
particular witness to cross-examination and the testimony of wit- 
nesses against him in connection with his testimony ¢ 

Now, there are two trends there, Mr. Ferman. I am sorry it is 
such a long question. 

Mr. Ferman. No. 

Mr. Morris. But it brings out two trends that I have observed. 
Each is a desirable trend. You want to get as much truth as possible 
from a particular witness, and at the same time you do want to en- 
courage people to come forward and give these very necessary secrets 
to both the executive and the legislative branch of the Government. 

Have you ae any thought to that, Mr. Ferman, that would be 
helpful to us? 

Mr. Ferman. Yes; and, of course, the conflict is based upon our 
inability to precisely characterize the investigative process. 

If we consider it an investigative process, an inquiry, a looking 
into facts, rather than an indictment, which basically it is, then I 
would say there should be no necessity to force our anonymous 
person to come forward—and, indeed, I have discussed this problem 
with our board chairman, Mr. Ernest Angell, who was faced, as the 
chairman of the second region loyalty board, with the precise problem, 
and I know in the light of his experience he shares my feeling. 

I think, in rare situations, where you do have, by the very circum- 
stances of the case, more or less an indictment, then I think I would 
require confrontation, but in the long pull I think more can be gained 
by the emphasizing of the inquiring nature of the process and not 
requiring anonymous persons to come forward. 

Mr. Morris. By that, Mr. Ferman, do you mean if the committee 
comes forward and brings out the fact that a particular witness has 
testified to certain facts against an individual—if the committee does 
that, it, of course, has to provide for the source of the information 
and present it for confirmation ? 

Mr. Ferman. I think one way to answer the problem is to try to 
impress upon the people of this country that a ato appearing before 
a congressional committee is not a person guilty by his very presence 
of an illegal act. 

I think the problem rests very largely in educating the American 
people as to precisely what the investigative process is, and I think 
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we go a long way if we impress that fact upon the American people— 
that mere presence before an investigative committee is not answering 
an indictment: and I must confess—and I state personally now—that 
public-service organizations of the kind I represent have been remiss 
in not teaching the American people j just what this investigative proc- 
essis. That is, of course, a personal view. 

Mr. Morris. You think, in other words, many of the evils that are 
associated with congressional committees proceed from a misunder- 
standing of their function rather than any improper action ? 

Mr. Ferman. In that respect, I think the American people should 
be made to understand that mere presence before a congressional com- 
mittee means nothing more than that. They should be made to under- 
stand the difference between an indictment that is handed down by 
a grand jury and the presence before a congressional committee. 

Mr. Morris. Mr. Ferman, do you have any views with respect to the 
admissibility of wiretap ev idence ? 

Mr. Ferman. I would be unalterably opposed to wiretap. 

Mr. Morris. Using it in congressional committees? 

Mr. Ferman. And I would like to express a difference in view with 
my board chairman, whom I hold in tremendous esteem. Mr. Angell 
emphasized the qualitative nature of wiretap testimony and empha. 
sized that wiretap testimony is usually of a high quality. I don’t 
think it is. Asa matter of fact, testimony has been presented before 
the subcommittee on wiretapping attempting to show that wiretap 
testimony is the most easily forged type testimony—that is, with the 
manipulation of tapes and the cutting out of certain language—that 
it doesn’t have quite the probative value that we attribute to it because 
it can be so easily forged. 

Senator McCarran discussed that point before the subcommittee 
and emphasized that quality of wiretap testimony. 

Mr. Morris. I don’t know how wiretap evidence could conceivably 
come before a congressional committee. After all, if it is wiretap 
evidence, it is done by either the Federal Bureau of Investigation or 
the various police agencies of the respective States. 

Mr. Ferman. I would assume, under section 605 of the Federal 
Communications Act, it would be illegal, even under the wera. 
tion of the act by the Justice Department, to divulge wiretap testi- 
mony to congressional people. 

Mr. Morris. Have you any comment on monitored phone conversa- 
tions; that is, the admissibility thereof ? 

Mr. Ferman. Well, I suppose I am an old-fashioned civil liber- 
tarian. I hate to see privacy invaded—period. 

Mr. Morris. Do you have any views on your observations of com- 
mittees operating with only 1 Senator or 1 Congressman present to 
take testimony ? 

Mr. Ferman. I think Senator Hennings discussed that the first 
day of the session, expressed his view and discussed the problems. 

As I see the problem, viewing committees, I think it is more a prob- 
lem of getting majority consent to any action. 

One-man committees don’t quite—this is a personal view again and 
not expressing the view of the union—meet or curb the abuse that is 
so often associated with a one-man committee. 

My observation has been that when you have several Members of 
the Congress, Senate or the House, that if the chairman’s demeanor 
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is something not to be desired, an undesirable kind of demeanor, that 
the other Members of the Senate or House will not inject any words of 
caution or object to the demeanor of the chairman, so that I don’t 
think much will be solved by the mere setting up of a one-man com- 
mittee. 

I think the abuse of a one-man committee can be curbed in requir- 
ing majority consent or two-thirds consent in certain instances before 
committee action is taken. 

Mr. Morris. Do you think, Mr. Ferman, that some of the abuse, 
some of the alleged abuse, proceeds rather from the observations and 
the statements and the conclusions of an individual member of a com- 
mittee, either of the Senate or the House, who comments on the testi- 
mony as it is being taken, and that comment is misinterpreted as being 
the conclusion of the whole committee with respect to that particular 
witness and that particular testimony ? 

Mr. Ferman. Yes; and that won’t be solved by the setting up of 
or prohibiting of one-man committees. That is the loaded summary 
type statement or comment. I don’t think it will be easily solved by 
requiring more than one Senator to attend the hearing. 

Mr. Morris. If you got 2 or 3 Senators present or 2 or 3 Congress- 
inen, they may at any time make an observation about the testimony 
that is going into the record ; may they not? 

Mr. Ferman. Yes; but I have seen the worst loaded summaries put 
into the record by committees that consisted of more than one mem- 
ber, and I can appreciate the feeling of Senators toward the chair- 
man of their own committee and not acting as a gadfly. 

Perhaps the distinguished gentleman can answer these questions 
better than I can. 

Mr. Morris. You don’t think there is any way, Mr. Ferman, do you, 
of prohibiting a Senator or Congressman from making any observa- 
tion on the testimony that has gone into the record, particularly if the 
testimony is made public? 

Mr. Ferman. No; no. That is a matter of demeanor and a matter 
of conscience, which will not be solved by having more than one Mem- 
ber attend the session. 

It is possible, of course, that a Member might make his own state- 
ment which would counteract the statement of the chairman. 

Mr. Morris. You think that any conclusion 

Mr. Ferman. But you have got to offset the possibilities again of, 
say, a Member of the opposite party making a statement which would 
counteract the statement of the chairman, with the problem of getting 
Senators and Representatives to attend committee sessions with their 
arduous duties and tasks. 

Mr. Morris. You think, then, that individual members of commit- 
tees should refrain from commenting on the testimony until the whole 
committee or majority of the committee passes on any conclusion ? 

Mr. Ferman. Yes; I think that would solve the abuses that most 
people are desirous to curb when they suggest prohibition of one-man 
committees. 

Senator Cartson. Is that all? 

Mr. Morris. I think so, Senator. 

Senator Cartson. We appreciate very much your statement, Mr. 
Ferman. 

Mr. Ferman, Thank you very much, Mr. Chairman. 
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Senator Cartson. The next and last witness this morning is Mr. 
Louis J. Cohen of the National Community Relations Advisory 
Council. ‘ 

Mr. Cohen, do you promise and swear the testimony you are about 
to give is the truth and nothing but the truth, so help you God? 

Mr. Conen. I do, Mr. Chairman. 

Senator Cartson. Mr. Cohen, in view of the time, I would 
appreciate—— 

Mr. Conen. Mr. Chairman, your patience has been singularly 
taxed. Ishall not impose upon it much further. My reaction to your 
suggestion of cooperation is instantaneous. 

Senator Cartson. We appreciate that very much, I assure you. 


TESTIMONY OF LOUIS J. COHEN, CHAIRMAN OF THE COMMITTEE 
ON CIVIL LIBERTIES OF THE NATIONAL COMMUNITY RELATIONS 
ADVISORY COUNCIL 


Mr. Conen. My name is Louis J. Cohen. I am a member of the 
New Jersey bar and have been so for some 37 years. I am a former 
assistant attorney general of the State of New Jersey, and I am chair- 
man of the Civil Liberties Committee of the National Community 
Relations Advisory Council, which is comprised of 6 national agencies 
and 32 regional, State, and citywide community councils. 

Mr. Chairman, this statement is submitted on behalf of the Na- 
tional Community Relations Advisory Council, a coordinating body 
consisting of the following 6 national Jewish religious ad civic 
organizations and 32 local Jewish community councils: 

National organizations: American Jewish Congress; Jewish Labor 
Committee; Jewish War Veterans of the United States; Union of 
American Hebrew Congregations; Union of Orthodox Jewish Con- 
gregations of America; and United Synagogue of America. 

Local, State and regional community councils: Jewish Welfare 
Fund of Akron; Jewish Community Relations Council for Alameda 
and Contra Costa Counties, Calif.; Baltimore Jewish Council; Jewish 
Community Council of Metropolitan Boston; Jewish Community 
Council, Bridgeport, Conn.; Brooklyn Jewish Community Council; 
Community Relations Committee of the Jewish Federation of Camden 
County, N. J.; Cincinnati Jewish Community Council; Jewish Com- 
munity Federation, Cleveland, Ohio; Connecticut Jewish Community 
Relations Council; Detroit Jewish Community Council; Elizabeth, 
N. J., Jewish Community Council; Jewish Community Council of Es- 
sex County, N. J.; Community Relations Committee of the Hartford, 
Conn., Jewish Federation; Indiana Jewish Community Relations 
Council; Indianapolis Jewish Community Relations Council; Com- 
munity Relations Bureau of the Jewish Federation and Council of 
Greater Kansas City; Community Relations Committee of the Los 
Angeles Jewish Community Council; Milwaukee Jewish Council; 
Minnesota Jewish Council; New Haven Jewish Community Council; 
Norfolk Jewish Community Council; Philadelphia Jewish Commu- 
nity Relations Council; Jewish Council Relations Council, Pitts- 
burgh; Jewish Community Council, Rochester; San Diego Jewish 
Community Relations Council ; Jewish Community Relations Council 
of St. Louis; Southwestern Jewish Community Relations Council; 
San Francisco Jewish Community Relations Council; Jewish Com- 
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munity Council, Toledo, Ohio; Jewish Community Council of Greater 
Washington, D. C.; and Jewish Community Relations Council of the 
Jewish Federation of Youngstown, Ohio. 

As part of a democratic society whose security ultimately depends 
on the maintenance of a sound and healthy political structure, Jews 
must share the concern of all groups in America over encroachments 
upon individual liberties. Democracy is indivisible. No one of its 
fundamental features can be vitiated or destroyed without imperilin 
the whole. Neither the Jewish community nor any other segment o 
our population can afford to be complacent or aloof when confronted 
with consistent assaults upon individual freedoms. 

The threat of communism to free institutions everywhere must be 
faced. A common and fundamental theme of both Judaism and dem- 
ocracy is the concern with the sanctity and dignity of the individual. 
Our Jewish history and tradition have inspired a devotion to the 
principle of individual liberty and have rendered us sensitive to any 
attacks on human freedom. Accordingly, Jewish organizations have 
consistently opposed communism and repudiated the limitations on 
freedom which inhere in it and in the methods it employs. 

The large number of congressional investigations into virtually 
every <o of our national life, especially into the acutely sensitive 
areas of loyalty and internal security, has emphasized anew the prob- 
Jem of reconciling competing public interests. 

The proper exercise of the legislative function assumes that the 
legislature will be empowered to acquire information necessary to the 
intelligent and effective formulation of legislative recommendations. 
Indeed there is a legitimate need for wide public knowledge about 
the conduct of government and the administration of public office. 
Congressional committee investigations in the past unquestionably 
have made notable S eupmhndinns Hated to the enactment of signifi 
cant legislation and the detection of corruption in government. 

Public concern over the conduct of current investigations does not 
stem from hostility to legislative investigating committees as such but 
from the absence of controls over committee activities and from the 
excesses which some committee members have, therefore, been free to 
indulge in. 

The need for Congress to be informed cannot justify or excuse 
abandoning the fair hearings that Americans traditionally have 
thought inseparable from any just system of laws. Recent events 
have underscored the importance of insuring that witnesses or other 
persons affected by proceedings before investigating committees will 
not be unjustly accused or degraded, and that they will not be forced 
to a public avowal and justification of wholly irrelevant private be- 
liefs, and that all persons summoned to testify will receive oppor- 
tunity for full and fair explanation of any acts called into question. 

We pride ourselves on having created a government of laws rather 
than of men. The legislative investigating committee, because it 
functions without statutory restraints, remains the ee ex- 
ception to this general principle. It enables irresponsible individuals 
without check by a regulatory standard to exercise profound, often 
disastrous, influence over the lives of others. It denies those who 
have been pilloried any basis for defense or appeal. 

We believe that the advantages of congressional investigations can 
be retained and yet made compatible with individual liberties if we 








242 RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 


introduce in this area the orderly processes that cha ‘acterize our 
other legal institutions. We do not undertake any detailed analysis 
of the measures pending before your committee, nor do we undertake 
to frame suggested legislation. We are concerned, rather, with 
putting before you some principles that we believe should govern the 
conduct of legislative investigating committees. Adoption of these 
principles by Congress will, we believe, insure fairness to the indi- 
vidual witness or person affected by the conduct of the hearing. 
They will aid the committees in discovering the facts involved in the 
inquiry and will strengthen and bolster public confidence in legisla- 
tive investigations. 

We believe that Congress should enact a code of fair procedures 
binding upon its investigating committees based upon the following 
principles : ak ; 

1. Congressional investigations should be limited in scope to those 
matters in which Congress may legislate or exercise any other power 
specifically granted by the Constitution. The obtaining of evidence 
for use in criminal prosecutions or educating the public at best should 
be a byproduct but never the primary purpose of a congressional 
investigation. 

The congressional power to investigate is not specifically stated in 
the Constitution. It is an implied one sanctioned by the courts to 
make effective the other powers of Congress. Lacking a general! 
power to investigate, Congress can only conduct inquiries to gather 
information for legislative purposes and to check on the administra- 
tion and enforcement of law and the economy and efficiency of gov- 
ernment. A congressional committee therefore must not function 
as a grand jury. Nor should it exercise its powers for the purpose 
of exposing individuals or holding them up to public scorn. 

2. One-man investigating committees should be prohibited. All 
phases of an investigation, including the authorization of subsidiary 
inquiries, the hiring of staff, the scheduling of hearings, the sub- 
penaing of witnesses, and the releasing of public statements and 
reports, should represent the considered judgment of the majority 
of the committee. Sworn testimony should be taken only in the 
presence of at least two members of a committee. 

When Congress authorizes a committee to conduct an investiga- 
tion, it contemplates that all important decisions in its course will be 
taken after due deliberation by all members of the committee. A 
committee should not delegate its powers to one of its members and 
a committee chairman should not usurp the powers of other com- 
mittee members. Full committee deliberation prevents abuse of 
power, arbitrary or capricious action, and partisan exploitation of 
a committee’s function. It is particularly important that a witness 
who runs the risk of criminal prosecution for contempt of a committee 
that lacks the procedural safeguards afforded in other proceedings 
should not be compelled to testify before only one committee member. 

3. To insure full deliberation, all members of investigating com- 
mittees should receive due notice of meetings and other committee 
action. Adequate provision should be made for minority reports. 

4. Material reflecting adversely upon persons living or dead should 
not be made public before an opportunity has been afforded such per- 
sons or their representatives to refute derogatory or defamatory 
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statements. Rebuttal testimony should be released simultaneously 
with publication of such materi: al. 

The practice of condemning individuals or organizations without 
giving them an opportunity to defend themselves is a serious abuse 
on the part of a congressional committee, particularly in releasing 
testimony given in executive session, in offering such testimony at 
public hearings or in releasing reports not based on any hearings. 
There are areas which are in particular need of regulation, for such 
practices, if allowed to continue unchecked, will destroy public con 
fidence 1 in all legislative investigations. 

Persons or organizations against whom charges are made in 
peblic hearings should be afforded an opportunity to present their 
side of the case publicly as soon as possible after ~ making of the 
charge and in circumstances as public as those in which the charge 
was made. This opportunity should include the right to cross-ex- 
amine witnesses for a reasonable time. 

It is not sufficient to allow persons or organizations exposed to the 
glare of modern publicity media merely to file with a committee an 
affidavit cont: Lining their side of the case. To insure elementary fair 
ness and a balanced presentation on both sides of a case, they should 
be given limited but reasonable facilities to testify before the com- 
mittee and to cross-examine their accusers. It is no answer to reply 
that investigating committees are not courts or lack time to play fair. 
If they lack time to allow an adequate defense to be presented, they 
should not be permitted to make accusations. 

6. Material in the files of an investigating committee, not previously 
released by the committee in the form of an official report, should be 
kept confidential and made available only to Federal investigative 
and intelligence agencies and State prosecution agencies for their 
official purposes. 

The House Committee on Un-American Activities has compiled 
dossiers on at least a half-million American citizens. These dossiers 
are not balanced evaluations of a person’s career but mere compila- 
tions of undigested material deemed derogatory, as the Bishop Oxnam 
hearing demonstrated. These dossiers, never authorized by Congress, 
have in the past been made available indiscriminately although they 
are able to ruin a person’s career or blast his reputation. Such mate- 
rial should be confidential, as are similar materials in the files of the 
FBI, and should be similarly restricted. 

Committee members or employees should not issue any public 
evaluation of a person under investigation until the inquiry relating 
to such person has been completed and a committee report thereon 
adopted. 

The principle that this is a government of laws and not men requires 
that least that no person should be held up to public scorn by the 
offhand comments of a single committee member or staff employee. 
No public interest is lost or jeopardized by a requirement that no 
person be stigmatized except by the committee investigating him, and 
then only after it has completed its investigation and has heard his 
side of the case. 

8. No hearings of a legislative investigating committee should be 
photographed, televised, broadcast, or recorded for radio over a wit 
ness’ objection. 
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It is indeed anomalous that in our courtrooms where parties are 
protected by counsel and judges, radio, television, and cameras are 
forbidden but in congressional hearing rooms public exhibitions are 
often staged. Such exploitation should be forbidden whenever the 
witness objects, because of the tendency to distract, confuse, and often 
frighten a witness and because of the inevitable sensationalism that 
results, preventing a calm, decorous, and fair account of what is 
happening. . 

9, Investigating committees should be empowered to invoke the aid 
of the courts in compelling answers to questions. Constitutional ob- 
jections and questions of privilege raised by a witness should be 
tested through summary judicial procedures rather than by defense 
in criminal prosecutions. 

A witness who refuses to answer a pertinent question put to him 
by a congressional committee thereby commits a misdemeanor and 
may be jailed for 1 year. Moreover, a witness who refuses to answer 
does so at his peril, even if he is acting in good faith and on the advice 
of competent counsel and although he may have reasonable grounds 
upon which to refuse. This criminal sanction is not only too drastic 
and inflexible but also is cumbersome and long drawn out. 

A congressional committee, like any administrative agency pos- 
sessing the power to compel testimony, should be able to resort to the 
courts to compel answers in lieu of criminal prosecution that does not 
result in answers. Such judicial procedures should also provide a 
forum to test questions of privilege raised by a witness. Privileges 
or dilatory objections can be dealt with summarily by the courts. 

10. The Rules Committee of each House of Congress should be 
empowered to receive and investigate complaints of abuses of congres- 
sional investigating committees and to report its findings and recom- 
mendations to the Congress. 

To provide some way of enforcing these rules of procedure, com- 
plaints to the Rules Committee of each House should be authorized. 
These committees may in appropriate cases recommend to the full 
House censure of committee or committee members and, where abuses 
are more flagrant, even more drastic sanctions. The mere existence of 
such a remedy will induce fair procedures by investigating commit- 
tees and promote public confidence in a power so important to the 
effective functioning of the Congress. 

I have nothing further to say, Mr. Chairman. I concur with many 
of the pronouncements and utterances made by those who have gone 
before me. 

I think some of the guiding principles which we set forth in our 
statement have to some extent been covered by all of the other wit- 
nesses, and I want to express to you my appreciation of the oppor- 
tunity of coming here before you. I realize the hour is late and it 
would avail me very little if I said anything more. 

Senator Cartson. Mr. Cohen, I just want to say this: This com- 
mittee is indebted to you and many other good people in this country 
who are concerned about this problem and very helpful to us in bring- 


ing us this information, and we do thank you so kindly. 

Mr. Couen. I feel my mission has been fulfilled if I observe nothing 
more than the remarkable patience you have observed in listening to 
these people. 

Senator Cartson. Thank you, Mr. Cohen. 
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Mr. Berxovitcu. Mr. Chairman, may I interrupt at this point? 

We have a statement submitted by the Federal Bar Association, 
which the association requests be made a part of the record. 

Senator Cartson. Without objection it will be made a part of the 
record. 

(The statement referred to is as follows:) 


STATEMENT OF BETTIN STALLING, PRESIDENT OF THE FEDERAL BAR ASSOCIATION 


Mr. Chairman and gentlemen of the subcommittee, I am presenting this state- 
ment to your subcommittee in my capacity as president of the Federal Bar 
Association, a professional association of attorneys who are members of the 
Federal judiciary and the Congress, attorneys who are employed by the Federal 
Government, and attorneys who have in the past, served in one of these capacities. 

One of the principal objects and purposes of the Federal Bar Association is to 
advance the science of jurisprudence. I welcome the opportunity of presenting 
this statement to the subcommittee since the present work of the committee in 
studying the rules to be adopted by the United States Senate governing investigu- 
tions by its committees is in complete accord with the aims of our association 
to achieve an improved jurisprudence in all matters relating to the activities ot 
the Federal Government. 

In anticipation that the Congress would, at some time, desire to review the 
rules of procedure in connection with its investigative function, and with the 
sole desire of assisting in arriving at an improved procedure, this association has 
already taken action which it is hoped will be of assistance to the subcommittee 
making the study. The association publishes, quarterly, the Federal Bar Jour- 
nal, which is received by all of its members, and is found in the law libraries 
maintained by our universities, by Federal agencies, and by many private prac- 
titioners. 

In order to provide background and perspective of investigative procedures for 
use by the subcommittee and Members of the Senate specifically, and by the legal 
profession generally, some months ago our association began to plan for an 
objective review of the legal questions which any committee making this study 
would encounter. A collection of papers dealing with the legal aspects of these 
questions and forming a symposium on congressional hearings and investigations 
was collected from authoritative sources. This symposium was published in 
the January-March 1954 and in the April-June 1954 issues of the Federal Bar 
Journal, volume XIV, No. 1, and volume XIV, No. 2, respectively. 

It may be noted that the studies were so voluminous that it required two 
issues of the Federal Bar Journal to make all of them available. 

It is our belief that these studies will be of great assistance to the members 
and staff of this subcommittee in its work. I should make it clear to this sub- 
committee that the views expressed by the writers of these papers are their 
own and not necessarily those of the association or of its individual members. 

We do believe, however, that background material and perspective of these 
problems can be obtained from this somewhat monumental and authoritative 
work. The association does not recommend that the committee should adopt 
any particular views of the writers, although it may be, of course, that nrembers 
of the committee will concur with some of the recommendations and conclusions 
of some of the individual writers. 

Due to the short period of time preceding these hearings, it was not possible 
to conduct any survey of the opinions of the members of the Federal Bar Associ- 
ation. The adoption of the rules governing committees of the United States 
Senate is, of course, essentially the function and duty of the Senate itself, and 
likewise the studies made by this committee should be the basis for the specific 
provisions of any rule. 

As regards specific rules it is our view that the most that should be done by 
our association, and this we are most anxious to do, is to indicate to this sub- 
committee the subjects or specific problems which the Federal Bar Association, 
through its executive committee, recommends should be studied by the subcom- 
mittee, with the adoption of appropriate rules left to the committee as it may 
determine. 

Therefore, without recommending any specific rule or the position that this 
committee should take with respect to any particular rule, it is our recommenda- 
tion that the subcommittee study the following fields in connection with the 
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proposed 1 <s with a view of adopting appropriate rules in each general area: 
1. The 1 t of a witness under investigation to be accompanied by counsel of 
his own choice : ; ; 
® Under what circumstances may a witness who is subject to inquiry have and 
exercise the right of cros ination of the complaining witness. 


8 Under what circumstances may evidence or testimony be examined and 
publicized which is hearsay rom anonymous sources, irrelevant, or otherwise 
not of prob e value a . 

{ Under what circumstances do common law privileges obtain, such as com- 

nications between an attorney and his client, a physician and his patient, a 
minister and his parishioner ; 

5. Under what circumstances must a witness who is to be a subject of investi- 
gation be apprised in advance of the matter of the attack and the subject matter 
f the interrogation 

6. By what arrangements may persons, organizations, and agencies subjected 
. attack be availed the opportunity of immediate answers and defense to the 
end that publication of the charges may include countervailing replication. 

7. What checks can be formulated against unreasonable searches and seizures 
by the blanket subpena duces tecum and the like 


8. Under what circumstances may testimony adverse to others be required 





9. By what method may inquiries be curbed which go irrelevantly into personal 
and private atlairs 

10. Under what arrange nts can radio, television, and news facilities be 
employed so not to be unfair to witnesses 

11. Under what circumstances, if any, is it appropriate to “leak” or summarize 

» the press testimony taken in executive session 

12. By what arrangement can there be correlated the basic constitutional 
privilege of the legislature to inquire into management of the executive branch 
of the executive branch to withhold secret 
foreign affairs, and other matters of high 


nd the compatible right and duty 


nformation pertaining to defense, 


13. The basic right of any person who is or has been subject to attack to appear, 
be heard in his defense, and file an answer in writing for attachment to the 
record of the proceedings. 

14. Under what circumstances and under what arrangement may a witness 
who has been subject to serious derogation require the committee to recall a 
reasonable number of witnesses on his behalf but at public expense. 

15. Under what circumstances, if any, may there publicly be delegated to 
r of the committee or to counsel or other member of the staff 

t] ght to hold hearings, (0) the right to summon witnesses or subpena 
records, and (c) the announcement or publication of the substance of the testi- 


mony taken or the results of the inquiry 


Mr. Berxovircu. We have also, Mr. Chairman, a statement sub- 
mitted by Mr. Ralph E. Becker of the Bar Association of the District 
of Columbia. 

Senator Carson. If there is no objection it will be made a part 
of the record. 

(The statement referred to is as follows:) 


STATEMENT OF RALPH E. Becker, MEMBER OF THE BAR ASSOCIATION OF THE 
DISTRICT OF COLUMBIA 


Mr. Chairman and members of the subcommittee, my name is Ralph E. Becker. 
Tam an attorney with offices at 1346 Connecticut Avenue NW., and a member 

f the Bar Association of the District of Columbia. 

On July 28, 1953, I appeared before a special subcommittee of the Rules Com- 
mittee of the House of Representatives. My purpose then was to discuss the 
highlights of a report prepared by a special committee of the District of Co- 

imbia Bar Association recommending 11 rules of procedure for congressional 
hearings. My purpose today is essentially the same. 

The report and the rules are before you now as part of the statement of Mr. 
Charles B. Murray, the president of our association. We feel that it crystallizes 
the thinking of many people, including Members of Congress, who believe that 
it is vital to establish and adhere to certain minimum standards for the conduct 
of congressional hearings. 
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Early last fall, the special committee of the District of Columbia Bar Asso 
ciation, under the chairmanship of Mr. F. Gloyd Awalt, in cooperation with the 
officers of the Federal Bar Association and the editors of the Federal Bar Jour 
nal, undertook a thorough study of the problems inherent in the conduct of con 
gressional hearings. The result of this close cooperation and integrated effort 
is a Symposium recently published in volume XIV, parts 1 and 2, of the Federal 
Bar Journal. 

My experience with this symposium—I was chairman of the special commit 
tee of the Federal Bar Association on congressional hearings and investiga- 
tions—has convinced me more than ever of the merit of the proposed District 
of Columbia Bar Association rules. 

I propose, therefore, to discuss the highlights of these rules with you. May I, 
first, however, commend the members of this subcommittee on the forthright way 
ili Which you have recognized the importance of this problem. In my own con 
tribution to the symposium I pointed to the emphasis “which the leadership of 
Congress has itself placed on the reform of congressional investigative pro 
cedures.” (14 Federal Bar Journal 7, 12 (1954).) 

In a prophetic vein, I then stated that “These efforts by prominent legislators 
augur well for sensible and decisive action in the near future. And the evidence 
indicates a wholesome bipartisan approach to the problem.” (Id. at 13). These 
hearings are doing a great deal to enhance my reputation as a prophet, and I 
am duly grateful to you. 

The issue involved is one that affects all citizens It is a question of applying 
fundamentals, including the principle of fair play. Applying fair play, con 
gressional hearings can be made far more effective than at present. 

Lawyers, as men who live by rules of law, most of which are set forth with 

particularity and definiteness, have been concerned over the fact that in matters 
of congressional investigations there is no uniform, specific set of rules, nor is 
there any uniform code of procedure applicable to committee hearings. 
The rules of the District of Columbia Bar Association are, I believe, well 
designed to permit Congress to investigate effectively, and at the same time 
protect the constitutional rights of the witness. I will refer briefly to only a 
few of these rules in order to illustrate this contention. 

Under section 2 of our rules, we have outlined the right to counsel as well as 
the method of participation by counsel. 

We have been particularly concerned that in such matters as examination, 
cross-examination, scope of testimony, right or duty to testify, and similar prob 
lems, which are the particular field of lawyers, we as a group have been excluded 
from congressional hearings. It is most important that in hearings out of which 
can grow contempt or perjury proceedings, and in which a man may find himself 
in prison for years, and perhaps ruined for life, he should have the right to 
counsel. 

(a) It is provided that counsel may advise a witness of his constitutional and 
other rights. 

(b) He may make objections to questions and procedures and submit legal 
memoranda. 

(c) Within reasonable limits fixed by the committee, and where such questions 
are relevant to the inquiry, counsel may examine witnesses who testify with 
respect to his client. 

I wish to dwell on this point for a moment, since it seems to have caused some 
concern to many Members of Congress. Congress is justly afraid that certain 
counsel may needlessly impede the activities of committees by extensive cross 
examination designed to hamper and hinder an investigation. We considered 
this problem particularly in view of the lengthy cross-examination which has 
been carried on in various courts where communistic activities has been one of 
the subjects involved. We are fully aware of the fact that reprehensible con 
duct by a lawyer is possible and must be guarded against. We are opposed to 
these tactics. Where cross-examination is concerned, it is the most dangerous 
area for abuse. 

Cross-examination is not an absolute right. For example, our rule 5 provides 
for cross-examination of a witness when illegal conduct has been imputed to 
any person, provided a majority of the committee approves. 

As a further safeguard, we have provided that counsel for a witness shall con- 
duct himself in a proper manner. His failure to do so will subject him to disci- 
plinary measures, including removal. 

We believe that the right to cross-examination is essential, but we have pro- 
vided that the committee itself can fix the reasonable limits within which cross- 
examination can be conducted. Questions asked on cross-examination must be 
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relevant to the inquiry. We believe that with these limitations, every committee 
can adequately protect itself against unnecessary cross-examination. 

We have also granted to counsel the right to file a written statement as part 
of the record. We believe that this will not interfere with the speed with which 
an investigating committee can conduct its activities and yet will allow a further 
explanation on the part of a witness or his counsel if he feels it is necessary. 

Under our rule 8 we have stated that the judicial rules of evidence need not 
apply. <A close application of the rules of evidence might possibly hamper a 
committee. We have provided that the witness should be limited to testimony of 
substantial probative force and if reasonably possible, should be limited to facts 
within his knowledge. For most committees, this establishes no new principle 
or method of procedure. We provide also that the committee shall rule upon 
the admissibility of all evidence. 

Our rule 7 concerns subpenas, searches, and seizures. We believe that if 
these judicial tools are used, as they must be, then they should be subject to the 
limitations used in any court. These are tools which have been developed 
throughout the course of judiciary history, and the protections against their 
abuse which have grown up with them must be exercised concurrently. 

If a congressional committee has the right of subpena or search and seizure, 
so the witness must be protected against their possible abuse. The rule provides 
that the chairman, or a member designated by the chairman, shall have power 
to issue a subpena and on any contest a majority of the committee can rule on 
the issuance of a subpena. 

Our rule 9 provides standards for pertinency. It is highly important that 
testimony or evidence adduced from witnesses be pertinent to the investigation 
or inquiry. This is particularly true if a witness should raise the issue of per- 
tinency, refuse to testify, and Congress should contemplate contempt proceedings. 

The reason for our emphasis on the matter of pertinency is because the courts 
have found too often that a congressional committee has dealt with the irrele- 
vant and immaterial. Our rule provides that if the pertinency of a question is 
raised and the committee overrules an objection, then the committee must state 
the basis of pertinency. The only limitations which have been placed upon 
committee counsel is that the questions be pertinent and that they not seek 
to elicit responses which reflect unnecessarily upon the character or reputation 
of any person, 

The same principles apply to the issue of materiality in perjury proceedings. 
There is no distinction between materiality and pertinency except that under 
the statutes, pertinency relates to contempt proceedings and materiality relates 
to perjury proceedings. 

To illustrate the issues of pertinency and materiality, we note that since a 
citation issued in September of 1950, there has been a definite trend in contempt 
proceedings on the part of the courts to uphold the ease of the witness against 
the United States. This significant trend is represented by forty acquittals, 
including voluntary Government dismissals, where the United States lost its 
case on the grounds of constitutional privilege or pertinency, as against six 
guilty cases where the contempt was upheld. (See also Hitz, Summary of Con- 
tempt Proceedings, 14 Federal Bar Journal 139 (1954).) 

For example, if during a hearing a witness realizes that interrogation by 
committee members is not pertinent, he is in a position to treat the proceedings 
as a mockery. He knows at once that the case will be thrown out of court on 
the grounds that the questions were not pertinent to the issue involved. There 
is no need to cite the many instances referred to above in which this situation 
has actually occurred 

One of the major objections to committee hearings and information submitted 
to a committee, is that once that information gets into the committee’s hands, 
it might just as well be published to the whole world. Some committees seem 
to be either unable or unwilling to retain any information without its falling 
into the hands of the public. I believe this committee is well aware of the harm 
that has occurred as a result of statements made to committees which committee 
members themselves feel should not be publicized. 

We have therefore provided in our rule 10 that no statement which reflects 
adversely upon an individual shall be issued or made public by the committee 
or any member of its staff unless the statement is pertinent and has been so 
determined by a majority vote of the committee; secondly, that a majority of 
the committee has consented to its issuance, and, finally, that the report is based 
on evidence gathered at public hearings and not upon information obtained in 
preliminary conferences or private investigations, 
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We believe that this is the minimum protection that is owed to any witness. 
It likewise protects the Congress from unjustified attacks based on the misuse 
of committee information. 

Our 11th rule covers television. We believe that subjecting a witness to the 
public view on television, if he is unwilling to appear, is an invasion of his rights. 
It has already proved both embarrassing as well as degrading. 

We have provided that where testimony is to be televised, the witness shall 
be notified in writing by the committee at least 24 hours prior to the time speci- 
fied for the taking of his testimony. A witness may request that his testimony 
not be televised, provided he makes his request at least 12 hours prior to the 
time he is scheduled to testify. This will allow the committee time to make other 
arrangements and it will also protect the witness. 

Gentlemen, these are the highlights of our 11 rules. More detailed rules could 
have been drafted. Our committee concluded, however, that only the general 
outline should be drawn, the framework established, and the pattern set. 

We believe that rules such as these will enable the Congress to eliminate cer- 
tain of the loose practices now existing and to tighten up and standardize pro- 
cedures within reasonable limitations. This will aid the Congress to establish 
a better record before the courts. 

Our aim has been twofold; To accomplish the purpose of Congress while at 
the same time to protect the rights of the witness. We desire to see committees 
fulfill their objective. It is our hope that Congress can thus make its factfind- 
ing activities more effective instead of defeating the purpose of its hearings. 

We have assumed the basic position that it is the duty and obligation of wit- 
nesses and their counsel to cooperate fully with the committees of the Congress 
in the exercise of their proper and legal investigations. Concurrently, we have 
assumed the equally basic position that witnesses must be protected against 
abuses and unnecessary harassing treatment, and that the confidential relation- 
ship of lawyer and client must be respected. 

We recommend these rules to this committee to cast as much light as possible 
on the problem and to aid this committee in its deliberations. Our recommenda- 
tions are free of partisanship and no personalities are involved. We believe 
that our rules are well considered, workable, and entirely reasonable. 

May I thank you again for your patience and your kind consideration in allow- 
ing me to discuss these rules—which were unanimously adopted by the board of 
directors of the Bar Association of the District of Columbia on June 5, 1953— 
before your committee. 


Senator Cartson. The committee will stand in recess until Tuesday, 
July 13, at 10:30. 

(Whereupon, at 1:43 p. m., the hearing was recessed until 10:30 
a. m., Tuesday, July 13, 1954.) 
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